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1. See R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d. 1205, 1216 (D.C. Cir. 2012)
(noting that the FDA “tacitly admits” that the warning labels are “intended to
evoke an emotional response, or, at most, shock the viewer . . . .”). The FDA warning labels are reproduced in Appendix A.
2. Id. at 1221–22.
3. See infra Part II.
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In 2011, the U.S. Food and Drug Administration (FDA) enacted regulations (Graphic Warning Rule or Rule) that would require tobacco manufacturers to include on cigarette packages one
of a rotating set of graphic warning labels. The FDA had been
granted authority—and indeed was required—to prescribe graphic
warning labels by the Family Smoking Prevention and Tobacco
Control Act (FSPTCA or the Act), which President Obama signed
into law on June 22, 2009. The graphic warning labels, which would
incorporate a textual warning regarding cigarette use, an image related to the textual warning, and the number for a smoking cessation help line, were intended at a minimum to prevent underage
smoking, but some claimed that the labels were an inappropriate
attempt to shock potential consumers and dissuade them from
purchasing a legal product.1 Those who support this regulation
contend that it represents an admirable stand, perhaps overdue,
against tobacco manufacturers and the public health crisis created
by tobacco products. But others, including some tobacco manufacturers, argue that the regulations offend the First Amendment by
compelling tobacco manufacturers to communicate a governmentmandated message. On August 24, 2012, in R.J. Reynolds Tobacco Co.
v. FDA, the Court of Appeals for the District of Columbia Circuit
agreed with the latter position and set aside the FDA’s Rule on the
basis that it violated tobacco manufacturers’ rights of free speech.2
With its decision in R.J. Reynolds, the D.C. Circuit has disrupted
crucial public health legislation without paying due deference to
Congress. In reaching its decision, the court applied First Amendment doctrines that are inconsistently interpreted among the
Courts of Appeals.3 By reviewing R.J. Reynolds, the Supreme Court
would have an opportunity not only to reinstate an important regu-
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latory effort, but also to clarify the application of the First Amendment doctrines of compelled speech and commercial speech.
This Note argues that the Supreme Court should review and
overturn R.J. Reynolds.4 Part I surveys historical and recent efforts to
regulate tobacco labels and summarizes the First Amendment doctrines applicable to review of the Graphic Warning Rule. Part II
details litigation challenging the FSPTCA and the Rule. Part III analyzes the application of relevant legal standards to the FSPTCA and
the Graphic Warning Rule, argues that the Act and the Graphic
Warning Rule are constitutionally sound, and contends that the R.J.
Reynolds decision should be overturned on the basis that the R.J.
Reynolds court should have analyzed the Rule under Central Hudson
Gas & Electric Corp. v. Public Service Commission or Zauderer v. Office of
Disciplinary Counsel of Supreme Court of Ohio instead of applying strict
scrutiny.
I.
THE EVOLUTION OF TOBACCO LABEL LEGISLATION
The FSPTCA is the boldest legislation addressing tobacco labels to date. While the textual component of the graphic warning
labels is consistent with the legislative efforts that gave rise to the
Surgeon General’s warnings, the inclusion of full-color graphics on
the labels strongly diverges from previous efforts to warn consumers
of the effects of tobacco.
A. Historical Efforts to Regulate Tobacco Labels

10/20/2014 11:50:05

4. Although the topic is beyond the ambit of this Note, it is worth noting
briefly that a Supreme Court ruling on the Graphic Warning Rule would present
interesting ideological questions. R.J. Reynolds implicates important and controversial concepts, such as freedom of speech, corporate personhood, and deference to
administrative agencies. The Supreme Court’s stance toward commercial speech is
particularly interesting. See, e.g., Alex Kozinski, Who’s Afraid of Commercial Speech?,
76 VA. L. REV. 627, 652 (1990) (“The commercial speech doctrine is the stepchild
of first amendment [sic] jurisprudence: Liberals don’t much like commercial
speech because it’s commercial; conservatives mistrust it because it’s speech.”).
5. U.S DEP’T HEALTH, EDUC., & WELFARE, SMOKING AND HEALTH: REPORT OF
THE ADVISORY COMMITTEE TO THE SURGEON GENERAL OF THE PUBLIC HEALTH SERVICE 5 (1964).
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The idea that smoking is bad for one’s health is not new. Controversy over this topic can be traced back at least to the early sixteenth century, and a possible correlation between smoking and
lung cancer was identified as early as 1900.5 Prior to the Great Depression, “many people considered cigarette smoking to be an un-
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desirable habit.”6 Beginning in the 1910s, advertisers sought to
change that impression and aggressively sought to market cigarettes
to broader markets, including women;7 some of these advertisements even extolled the health benefits of smoking.8 Early in the
twentieth century, the market’s understanding of cigarettes as unhealthy changed;9 by 1955, 68% of adult American men and 32.4%
of adult American women smoked.10
The prevalence of smoking increased, but so did evidence of
the myriad health risks associated with tobacco use. The first federal entity to take remedial action was the Federal Trade Commission (FTC). The FTC found that cigarette advertisements were
“false and deceptive because they failed to disclose known health
hazards” and published a rule that required each tobacco manufacturer to “disclose prominently that cigarette smoking is dangerous
and may cause death from cancer and other disease” on all containers in which cigarettes were sold.11 But before the FTC’s rule took
effect, Congress preempted it with the Federal Cigarette Labeling
and Advertising Act of 1965.12 This Act modestly required tobacco
manufacturers to include warning labels reading, “Caution: Cigarette Smoking May Be Hazardous To Your Health.”13 Four years
later, Congress strengthened the wording to “Warning: The Surgeon General Has Determined That Cigarette Smoking Is Dangerous To Your Health.”14 This warning was in place until the mideighties; the next approach, codified in the Comprehensive Smoking Education Act of 1984, required one of a rotating series of Surgeon General’s Warnings to be displayed:

R
R
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6. JULIANN SIVULKA, SOAP, SEX, AND CIGARETTES: A CULTURAL HISTORY OF
AMERICAN ADVERTISING 148 (2d ed. 2012).
7. Id.
8. See id. at 150 (depicting an advertisement linking cigarette smoking to a
slender figure); see also Stanford Sch. of Med., Stanford Research into the Impact of
Tobacco Advertising, Slogans, http://tobacco.stanford.edu/tobacco_main/slogans
.php (last visited Nov. 1, 2012) (collecting various tobacco advertising slogans, including, “More doctors smoke Camels than any other cigarette,” “For digestions
[sic] sake, smoke Camels,” “No other cigarette approaches such a degree of health
protection and taste satisfaction,” “Got a cold? Switch to Kools,” “Just what the
doctor ordered,” and “Gives double-barreled health protection”).
9. See SIVULKA, supra note 6, at 148.
10. See U.S DEP’T HEALTH, EDUC., & WELFARE, supra note 5, at 26.
11. U.S DEP’T OF HEALTH & HUMAN SERVS., PREVENTING TOBACCO USE AMONG
YOUNG PEOPLE, A REPORT OF THE SURGEON GENERAL 163 (1994).
12. Id.
13. Id.
14. Id.
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15. Comprehensive Smoking Education Act of 1984, Pub. L. No. 98-474, 99
Stat. 2200.
16. See, e.g., U.S. DEP’T OF HEALTH & HUMAN SERVS., PREVENTING TOBACCO
USE AMONG YOUTH AND YOUNG ADULTS, A REPORT OF THE SURGEON GENERAL
715–16 (2012).
17. See Bethany K. Dumas, Essay, Adequacy of Cigarette Package Warnings: An
Analysis of the Adequacy of Federally Mandated Cigarette Package Warnings, 59 TENN. L.
REV. 261, 272–74 (1992); see also U.S DEP’T OF HEALTH & HUMAN SERVS., supra note
11, at 163.
18. See FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 125–26
(2000) (“In 1996, the Food and Drug Administration (FDA), after having expressly
disavowed any such authority since its inception, asserted jurisdiction to regulate
tobacco products.”).
19. See id. at 126.
20. Id.
21. Star Scientific, Inc. v. Beales, 278 F.3d 339, 344 (4th Cir. 2002).
22. Id.

35559-nys_69-1 Sheet No. 141 Side A

SURGEON GENERAL’S WARNING: Smoking Causes Lung
Cancer, Heart Disease, Emphysema, And May Complicate
Pregnancy.
SURGEON GENERAL’S WARNING: Quitting Smoking Now
Greatly Reduces Serious Risks to Your Health.
SURGEON GENERAL’S WARNING: Smoking By Pregnant
Women May Result in Fetal Injury, Premature Birth, and Low
Birth Weight.
SURGEON GENERAL’S WARNING: Cigarette Smoke Contains Carbon Monoxide.15
This warning requirement remains in effect, although its efficacy has been questioned.16 It is worth noting that the 1965, 1969,
and 1984 warnings required by Congress were all weaker than warnings that administrative agencies had contemporaneously
proposed.17
In 1996, the FDA controversially tried and, ultimately, failed to
assert jurisdiction over the tobacco industry.18 The FDA argued that
cigarettes were a “device” that delivered nicotine to the body, and
that cigarettes therefore were subject to FDA jurisdiction under the
Food, Drug, and Cosmetic Act.19 In 2000, the Supreme Court ruled
that Congress had precluded the FDA from asserting this
jurisdiction.20
At approximately the same time that the FDA attempted to regulate tobacco, the Attorneys General of various states sued the major tobacco companies.21 By 1996, nineteen state Attorneys General
had sued tobacco manufacturers for “reimbursement for healthcare expenditures made by those states on behalf of citizens suffering from tobacco-related diseases”; several more sued by 1997.22 In
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1998, a successful settlement was reached: the Master Settlement
Agreement (MSA).23 The MSA set forth the agreement between
forty-six states and America’s four largest tobacco companies.24 In
addition to significant ongoing payments, the MSA provided for restrictions on “marketing to children, a ban on certain types of industry lobbying, and funding for the American Legacy Foundation,
an organization created by the MSA to develop national programs
that address smoking through technical training and assistance,
counter-marketing and community outreach.”25 The conduct restrictions include significant restrictions on advertising.26
As this brief history shows, various stakeholders have attempted
to influence the marketing and labeling of cigarettes, with varied
degrees of success. Prior to 2009, the warning requirements
promulgated by Congress had been in effect for decades without
change.
B. The Family Smoking Prevention and Tobacco Control Act

10/20/2014 11:50:05

23. Id.
24. Rahul Rajkumar, Cary P. Gross & Howard P. Forman, Is the Tobacco Settlement Constitutional?, 34 J.L. MED. & ETHICS 748, 748 (2006).
25. Id.
26. See Star Scientific, 278 F.3d at 345.
27. Pub. L. No. 111-31, 123 Stat. 1776 (2009).
28. Id. at § 201 (codified at 15 U.S.C. § 1333 (2012)).
29. Congress gave the FDA the ability to regulate tobacco products “as appropriate for the protection of the public health,” as opposed to applying the default
FDA standard of regulating products to be “safe” or “safe and effective.” See H.R.
REP. NO. 111-58(I), at 3 (2009).
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Against this backdrop of periodic Congressional tobacco regulation, Congress passed the Family Smoking Prevention and Tobacco Control Act, which was signed into law on June 22, 2009.27
The Act granted the FDA authority to regulate the tobacco industry
in certain ways, including a graphic warning label requirement.28
Essentially, the FSPTCA removed the barriers to regulation encountered by the FDA in FDA v. Brown & Williamson Tobacco. It should be
noted, however, that the authority granted to the FDA with regard
to tobacco products differs from the authority generally granted in
the Food, Drug, and Cosmetic Act.29
Congressional findings supporting the FSPTCA included that
“tobacco advertising and marketing contributed significantly to the
use of nicotine-containing tobacco products by adolescents . . .
[and,] because past efforts to restrict advertising and marketing of
tobacco products had failed adequately to curb tobacco use by adolescents, comprehensive restrictions on the sale, promotion, and

35559-nys_69-1 Sheet No. 142 Side A

10/20/2014 11:50:05

\\jciprod01\productn\N\NYS\69-1\NYS110.txt

2013]

unknown

Seq: 7

15-OCT-14

PUBLIC HEALTH AND DOCTRINAL CLARITY

11:04

271

distribution of such products were needed.”30 Authority to implement the Act was granted to the FDA because of its scientific
expertise.31
The American Cancer Society praised the FSPTCA,32 and President Obama called it “an extraordinary accomplishment” and a
“victory for bipartisanship.”33 Unsurprisingly, many tobacco companies opposed the Act, although Altria, the owner of Philip Morris
and Marlboro, did not.34
The graphic warnings that are the subject of this Note are discussed in § 201 of the Act. Each graphic warning incorporates one
of the following textual warnings:
WARNING: Cigarettes are addictive.
WARNING: Tobacco smoke can harm your children.
WARNING: Cigarettes cause fatal lung disease.
WARNING: Cigarettes cause cancer.
WARNING: Cigarettes cause strokes and heart disease.
WARNING: Smoking during pregnancy can harm your baby.
WARNING: Smoking can kill you.
WARNING: Tobacco smoke causes fatal lung disease in
nonsmokers.
WARNING: Quitting smoking now greatly reduces serious risks
to your health.35
The FSPTCA requires the warnings to cover the top half of
every cigarette package on both the front and the back.36 In addition, the Act provides that, within twenty-four months of its enactment date, the FDA “shall issue regulations that require color
35559-nys_69-1 Sheet No. 142 Side A
10/20/2014 11:50:05

30. Daniel A. Klein, Annotation, Validity, Construction, and Application of Family
Smoking Prevention and Tobacco Control Act, 53 A.L.R. FED. 2d 465 (2011).
31. Id.
32. See Rebecca V. Snowden, Tobacco Regulation Bill Becomes Law, AM. CANCER
SOC’Y (June 22, 2009), http://www.cancer.org/cancer/news/tobacco-regulationbill-becomes-law.
33. Remarks by the President at the Signing of the Family Smoking Prevention and Tobacco Control Act (June 22, 2009), available at http://www.whitehouse
.gov/the-press-office/remarks-president-signing-family-smoking-prevention-and-to
bacco-control-act.
34. Duff Wilson, Senate Approves Tight Regulation Over Cigarettes, N.Y. TIMES,
June 11, 2009, at A1, available at http://www.nytimes.com/2009/06/12/business/
12tobacco.html (noting that Altria, which owns Philip Morris and Marlboro, was
willing to accede to the regulation, but that Altria’s competitors opposed it).
35. Family Smoking Prevention and Tobacco Control Act, Pub. L. No. 111-31,
123 Stat. 1776 § 201(a).
36. Id.
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graphics depicting the negative health consequences of smoking to
accompany the label statements . . . .”37
In 2011, the FDA issued a Final Rule that implemented this
label requirement.38 Sample warning labels incorporating the
images the FDA selected are included in Appendix A of this Note.
Both sides of the label-reform debate agreed that the graphic warning labels would have a dramatic effect. FDA Commissioner Margaret Hamburg stated that, with the required warnings, every pack
of cigarettes would be “a mini-billboard that tells the truth about
smoking,”39 and the president of the Campaign for Tobacco-Free
Kids referred to the graphic label requirement as “the most important change in cigarette health warnings in the history of the
United States.”40 On the other hand, tobacco manufacturers were
“appalled”41 and concerned that the images would “serve[ ] only to
stigmatize smokers and denormalize smoking.”42
While the graphic warnings may seem dramatic to consumers
in the United States, similar labels are well accepted in other parts
of the world and are endorsed by the Framework Convention on
Tobacco Control (FCTC). The United States already lags behind
the international community in the regulation of cigarette package
warnings; by overturning the FSPTCA, the R.J. Reynolds court disrupted an important effort to modernize U.S. tobacco regulations.
The FCTC, the “world’s first global public health treaty,” came
into effect in February 2005.43 One hundred and sixty eight nations
signed the treaty;44 as of November 1, 2012, the parties to the FCTC

R
R
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37. Id.
38. Required Warnings for Cigarette Packages and Advertisements, 76 Fed.
Reg. 36,628 (June 22, 2011) (codified at 21 C.F.R. pt. 1141).
39. Betsy McKay & David Kesmodel, Tougher Health Warnings Are Free with Every
Pack, WALL ST. J., Nov. 11, 2011, http://online.wsj.com/article/SB2000142405274
8703805004575606323456727304.html.
40. Gardiner Harris, F.D.A. Unveils Proposed Graphic Warning Labels for Cigarette
Packs, N.Y. TIMES, Nov. 10, 2010, at A1, available at http://www.nytimes.com/
2010/11/11/health/policy/11tobacco.html.
41. McKay & Kesmodel, supra note 39.
42. Harris, supra note 40.
43. What is the Framework Convention on Tobacco Control?, FCTC.ORG, http://
www.fctc.org/index.php?option=com_content&view=article&id=8&Itemid=5 (last
visited Nov. 1, 2012).
44. Id. Although the United States signed the treaty, the Bush Administration
did not send it to the Senate, so the treaty was not ratified. See Parties to the WHO
Framework Convention on Tobacco Control, WHO, http://www.who.int/fctc/sig
natories_parties/en/index.html (last visited Sep. 30, 2013); see also Alison Langley,
U.S. to Support World Tobacco-Control Treaty, N.Y. TIMES, (May 19, 2003), http://www
.nytimes.com/2003/05/19/world/us-to-support-world-tobacco-control-treaty.html.
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represented 88% of the world’s population.45 On the topic of labeling of tobacco products, the treaty provides that each party to the
convention shall adopt measures:
to ensure that . . . each unit packet and package of tobacco
products and any outside packaging and labelling of such
products . . . carry health warnings describing the harmful effects of tobacco use, and may include other appropriate
messages. These warnings and messages: (i) shall be approved
by the competent national authority, (ii) shall be rotating, (iii)
shall be large, clear, visible and legible, (iv) should be 50% or
more of the principal display areas but shall be no less than
30% of the principal display areas, (v) may be in the form of or
include pictures or pictograms.46
Subsection (v), dealing with pictures or pictograms, is permissive. But the Conference of the Parties, which adopts guidelines
that “aid countries in implementing their legal obligations” under
the treaty,47 notes that warnings that contain both pictures and text
are “far more effective” and concludes that parties to the FCTC
“should mandate culturally appropriate pictures or pictograms, in
full colour, in their packaging and labelling requirements.”48 As the
FDA has repeatedly noted, the Graphic Warning Rule largely comports with FCTC requirements.49
When compared to international efforts at tobacco reform, the
graphic warning labels are not unique, nor are they notably extreme. That description is best saved for the Australian “plain-pack”
law, which requires cigarette packages to be almost entirely covered
with graphic health warnings, with any remaining space to be free

R
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45. FCTC.ORG, supra note 43.
46. WHO Framework Convention on Tobacco Control, art. XI, adopted May
21, 2003, 42 I.L.M.518, available at http://www.fctc.org/index.php?option=com_
content&view=article&id=25&Itemid=31 (entered into force Feb. 27, 2005).
47. Valentina S. Vadi, Global Health Governance at a Crossroads: Trademark Protection v. Tobacco Control in International Investment Law, 48 STAN. J. INT’L L. 93, 102
(2012); see also Sam Foster Halabi, The World Health Organization’s Framework Convention on Tobacco Control: An Analysis of Guidelines Adopted by the Conference of the Parties,
39 GA. J. INT’L & COMP. L. 121, 124–25 (2010).
48. Conference of the Parties, Guidelines for Implementation of Article 11 of the
WHO Framework Convention on Tobacco Control ¶ 14, available at http://www.who
.int/fctc/guidelines/article_11.pdf.
49. E.g., Required Warnings for Cigarette Packages and Advertisements, 76
Fed. Reg. at 36,676, 36,677, 36,678 (noting consistency with the FCTC).
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of company logos.50 The law itself survived a challenge by tobacco
manufacturers.51
The FSPTCA is an overdue effort to bring the United States in
line with the international community in the regulation of cigarette
package warnings. Should the Supreme Court fail to overturn R.J.
Reynolds Tobacco Co. v. FDA, the U.S. would lag even further behind
in this regard. The next section of this Note discusses the legal standards that may apply to a potential Supreme Court review of the
R.J. Reynolds ruling.
II.
CERTAIN LEGAL STANDARDS APPLICABLE TO
REVIEW OF THE GRAPHIC WARNING RULE
If the Supreme Court is to rule on the validity of the FDA’s
Graphic Warning Rule, it will face the difficult task of determining
what standard governs its review. Two doctrines are in tension here.
Central Hudson and its progeny govern regulation of nonmisleading
commercial speech and would call for intermediate scrutiny of the
Graphic Warning Rule.52 Zauderer governs attempts by the government to compel commercial enterprises to express the government’s message, with either strict scrutiny or rational basis review
applying, depending on the content of that message.53 The commercial speech and compelled speech doctrines have evolved sideby-side since the 1970s, but the Supreme Court has not explicitly
35559-nys_69-1 Sheet No. 143 Side B
10/20/2014 11:50:05

50. See Joe Schneider & Jason Scott, Australia’s Top Court Backs Plain-Pack Tobacco Laws, BLOOMBERG, (Aug. 15, 2012, 10:06 AM), http://www.bloomberg.com/
news/2012-08-15/australia-top-court-upholds-tobacco-plain-packaging-legislation
.html.
51. See Plain Packaging of Tobacco Products, AUSTL. GOV’T DEP’T OF HEALTH,
http://www.health.gov.au/internet/main/publishing.nsf/Content/tobacco-plain
(last updated July 31, 2013); see also Enda Curran, Australia Rejects Tobacco Challenge,
WALL ST. J., Aug. 15, 2012, at B5, available at http://www.marketwatch.com/story/
australia-high-court-rejects-tobacco-challenge-2012-08-14-23485185/.
It is worth noting that the Australian Constitution does not contain an explicit
guarantee of free speech. See, e.g., Robert Trager & Sue Turner, The Internet Down
Under: Can Free Speech Be Protected in a Democracy Without a Bill of Rights?, 23 U. ARK.
LITTLE ROCK L. REV. 123, 132 (2000); Dan Meagher, What Is ‘Political Communication’? The Rationale and Scope of the Freedom of Political Communication, 28 MELB. U. L.
REV. 438, 453 (2004).
52. Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New York, 447
U.S. 557, 558 (1980). See discussion infra accompanying notes 74–78.
53. Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471
U.S. 626, 651, 654 (1985).
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addressed the way in which these two lines of cases relate.54 By reviewing R.J. Reynolds, the Supreme Court has an opportunity to clarify the relationship between these important doctrines.
A. Commercial Speech
Speech having to do purely with matters of commerce did not
traditionally enjoy First Amendment protection.55 The Supreme
Court considered the interaction between the First Amendment
guarantee of free speech and commercial expression in 1942, in
Valentine v. Chrestensen.56 In that case, Chrestensen ran afoul of a
New York City sanitation regulation that prohibited the distribution
of handbills for advertising.57 Chrestensen unsuccessfully attempted to circumvent the ban, which was specific to commercial
and business advertising rather than advertising “devoted to information or a public protest,” by removing pricing information and
printing a protest against the city on the back of his handbills.58
Chrestensen succeeded with a First Amendment claim in the
Southern District of New York and in the Second Circuit, but he
ultimately lost in the Supreme Court.59 The Court held that the
Constitution did not restrain the government from regulating commercial advertising.60 The Court was unimpressed by Chrestensen’s
attempt to procure First Amendment protection by including on
his advertising a protest against the city: the stipulated facts before

35559-nys_69-1 Sheet No. 144 Side A
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54. P. CAMERON DEVORE & ROBERT D. SACK, ADVERTISING AND COMMERCIAL
SPEECH: A FIRST AMENDMENT GUIDE, § 12:1 (2013).
55. Indeed, the concept that commercial speech was embraced by the Bill of
Rights seems to have been preposterous to former Chief Justice Rehnquist. See
Carey v. Population Servs., Int’l, 431 U.S. 678, 717 (1977) (Rehnquist, J., dissenting) (“Those who valiantly but vainly defended the heights of Bunker Hill in 1775
made it possible that men such as James Madison might later sit in the first Congress and draft the Bill of Rights to the Constitution. The post-Civil War Congresses which drafted the Civil War Amendments to the Constitution could not
have accomplished their task without the blood of brave men on both sides which
was shed at Shiloh, Gettysburg, and Cold Harbor. If those responsible for these
Amendments, by feats of valor or efforts of draftsmanship, could have lived to
know that their efforts had enshrined in the Constitution the right of commercial
vendors of contraceptives to peddle them to unmarried minors through such
means as window displays and vending machines located in the men’s room of
truck stops, notwithstanding the considered judgment of the New York Legislature
to the contrary, it is not difficult to imagine their reaction.”); see also DEVORE &
SACK, supra note 54, at §1:2.
56. 316 U.S. 52 (1942).
57. Id. at 53.
58. Id.
59. Id. at 54.
60. Id. at 54–55.
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61. Id. at 55.
62. Valentine v. Christensen, 316 U.S. 52, 55 (1942).
63. 421 U.S. 809 (1975).
64. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council,
Inc., 425 U.S. 748 (1976).
65. Bigelow, 421 U.S. at 811–13.
66. Id. at 829.
67. Id. at 818.
68. Id. at 819–20.
69. Virginia State Board, 425 U.S. at 770.
70. Id. at 749–50.
71. Id. at 773.
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the Court included that “the affixing of the protest . . . was with the
intent, and for the purpose, of evading the prohibition of the ordinance.”61 The Court rejected the idea that merchants could
“achieve immunity from the law’s command” simply by including
protected speech with commercial advertising.62
The Supreme Court reversed its approach on commercial
speech in a pair of cases out of Virginia: Bigelow v. Commonwealth of
Virginia 63 and Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc.64 In the first, Bigelow, director and managing
editor of The Virginia Weekly, was charged with violation of a Virginia
statute prohibiting the encouragement of the procurement of an
abortion.65 He challenged the statute on First Amendment grounds
and won.66 The Court noted that the commercial nature of an expression did not necessarily render it without constitutional protection,67 and distinguished Chrestensen as being focused more on the
means of expression, not on a regulation of expression itself.68 Bigelow set the stage for the Supreme Court to explicitly hold in Virginia
State Board that commercial speech was subject to First Amendment
protection.69 In that case, the plaintiff challenged a state statute
providing that pharmacists who published, advertised, or promoted
“any amount, price, fee, premium, discount, rebate or credit terms”
for prescription drugs were guilty of “unprofessional conduct.”70
The Supreme Court invalidated the statute in a decision grounded
on the fact that consumers have a right to receive accurate information.71 The Court noted that a choice:
[B]etween the dangers of suppressing information, and the
dangers of its misuse if it is freely available, [is one] that the
First Amendment makes for us. Virginia is free to require
whatever professional standards it wishes of its pharmacists; it
may subsidize them or protect them from competition in other
ways. But it may not do so by keeping the public in ignorance
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72. Id. at 770.
73. Id.
74. Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New York, 447
U.S. 557, 558 (1980).
75. Id. at 559.
76. Id. at 566.
77. Id.
78. Id.
79. Bd. of Trus. of State Univ. of New York v. Fox, 492 U.S. 469, 480 (1989)
(citations and internal quotation marks omitted); see also Sorrell v. IMS Health
Inc., 131 S. Ct. 2653, 2667–68 (2011).

35559-nys_69-1 Sheet No. 145 Side A

of the entirely lawful terms that competing pharmacists are
offering.72
The Supreme Court explicitly held that “[s]ome forms of commercial speech regulation are surely permissible,”73 which left open
the question of how future commercial speech regulation would be
analyzed.
In 1980, the Supreme Court answered that question in Central
Hudson Gas & Electric Corp. v. Public Service Commission, which arose
after the Public Service Commission of New York ordered a halt of
all advertising promoting the use of electricity.74 The ban was initially intended to conserve fuel stocks during the winter of 1973–74;
it was then extended after “[t]he Commission declared all promotional advertising contrary to the national policy of conserving energy.”75 The Central Hudson Court identified a four-part test for
analyzing a First Amendment challenge to regulation of commercial speech. First, the Court established that, for commercial speech
to be protected by the First Amendment, “it at least must concern
lawful activity and not be misleading.”76 The Court then looked to
the strength of the government interest, requiring an interest that
was “substantial.”77 Only then would the Court “determine whether
the regulation directly advances the governmental interest asserted,
and whether it is not more extensive than is necessary to serve that
interest.”78
In subsequent decisions, the Court has clarified that it is not
necessary for the government to utilize the least restrictive means
possible to promote its interest, but that there must be a “fit between the legislature’s ends and the means chosen to accomplish
those ends . . . a fit that is not necessarily perfect, but
reasonable . . . .”79
In Central Hudson, the Supreme Court eschewed Chrestensen’s
stark refusal of First Amendment protection for commercial
speech, but decided to afford lesser protection to commercial
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speech than analogous private speech would receive.80 Although
the Central Hudson test has been criticized,81 it remains good law.82
B. Compelled Speech
In contrast to regulations of commercial speech, “the Supreme
Court has treated compelled disclosure of noncommercial information as akin to a content-based restriction on speech, demanding
the strictest scrutiny.”83 Accordingly, a compelled disclosure must
“serve a compelling state interest, avoid undue burdens on free
speech, and [be] narrowly tailored.”84
The Supreme Court has confirmed that the protections afforded by the First Amendment generally protect not only the freedom to speak, but also the freedom to refrain from speaking.85 The
compelled speech doctrine flows directly from this proposition.
Early cases dealing with compelled speech had to do with ideological messages. In West Virginia State Board of Education v. Barnette, Jehovah’s Witnesses challenged a regulation that required children in
public schools to salute the American flag and say the Pledge of
Allegiance.86 The regulation was severe. A student who failed to salute the flag could be expelled from school, unable to return until
she complied.87 In addition, she could be considered delinquent

R
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80. Central Hudson, 447 U.S. at 562–63 (“The Constitution therefore accords a
lesser protection to commercial speech than to other constitutionally guaranteed
expression.”).
81. See, e.g., Kozinski, supra note 4 at 652.
82. See, e.g., Greater New Orleans Broad. Ass’n, Inc. v. United States, 527 U.S.
173, 183–84 (1999) (“[P]etitioners as well as certain judges, scholars, and amici
curiae have advocated repudiation of the Central Hudson standard and implementation of a more straightforward and stringent test for assessing the validity of governmental restrictions on commercial speech . . . . [W]e do not ordinarily reach
out to make novel or unnecessarily broad pronouncements on constitutional issues
when a case can be fully resolved on a narrower ground. . . . Central Hudson, as
applied in our more recent commercial speech cases, provides an adequate basis
for decision.”).
83. DEVORE & SACK, supra note 54, at § 12:1 (emphasis added).
84. Id.
85. See, e.g., Wooley v. Maynard, 430 U.S. 705, 714 (1977) (“We begin with the
proposition that the right of freedom of thought protected by the First Amendment against state action includes both the right to speak freely and the right to
refrain from speaking at all.”). It is worth noting also that compelled speech doctrine applies to corporations. See Pac. Gas & Elec. Co. v. Pub. Utils. Comm’n of
California, 475 U.S. 1, 16 (1986) (“For corporations as for individuals, the choice
to speak includes within it the choice of what not to say.”).
86. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 628–29 (1943).
87. Id. at 629.
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88. Id.
89. Id. at 642.
90. Id. at 641 (“Those who begin coercive elimination of dissent soon find
themselves exterminating dissenters. Compulsory unification of opinion achieves
only the unanimity of the graveyard.”).
91. Id. at 642.
92. Wooley v. Maynard, 430 U.S. 705 (1977).
93. Id. at 707. Maynard stated his objection as follows: “ ‘I refuse to be coerced
by the State into advertising a slogan which I find morally, ethically, religiously and
politically abhorrent.’ ” Id. at 713.
94. See id. at 708.
95. Id. at 713–14.
96. Id. at 715–17.
97. Id. at 717.
98. Wooley, 730 U.S. at 717.
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while out of school, subjecting her parents to prosecution that
could result in a $50 fine and a thirty-day jail term.88
The challenge was successful.89 The Supreme Court rejected
arguments for national unity, expressing concern over considering
popular sentiment in First Amendment challenges,90 and held that
compelled speech of this sort was constitutionally impermissible.91
Similarly, in Wooley v. Maynard, the compelled expression was
ideological.92 In Wooley, citizens of New Hampshire obscured the
state’s motto, “Live Free or Die,” on the license plate of their family
vehicle, “consider[ing] the New Hampshire State motto to be repugnant to their moral, religious, and political beliefs.”93 The irony
of the situation was apparently lost on the state trial court, and the
citizens were found guilty of a misdemeanor.94 The Supreme Court
held that a state may not “require an individual to participate in the
dissemination of an ideological message by displaying it on his private property in a manner and for the express purpose that it be
observed and read by the public.”95
The Court’s inquiry did not end with its identification of a protected interest, however; it was also necessary to balance the interests of the individual against the interests of the government. The
Court determined that the state’s interest in determining whether
passenger vehicles were carrying the right plates did not outweigh
the individual’s interest.96 New Hampshire also expressed an interest in “seeking to communicate to others an official view as to
proper appreciation of history, state pride, and individualism.”97
The Court determined that, “where the State’s interest is to disseminate an ideology, no matter how acceptable to some, such interest
cannot outweigh an individual’s First Amendment right to avoid becoming the courier for such message.”98

35559-nys_69-1 Sheet No. 146 Side B

10/20/2014 11:50:05

\\jciprod01\productn\N\NYS\69-1\NYS110.txt

280

unknown

Seq: 16

NYU ANNUAL SURVEY OF AMERICAN LAW

15-OCT-14

11:04

[Vol. 69:265

Considering interests that were “not of the same order of those
discussed in Wooley . . . and Barnette,” the Supreme Court allowed
speech to be compelled in Zauderer. 99 Zauderer, an Ohio attorney,
advertised contingency-fee services without disclosing that a losing
client could still be responsible for litigation costs.100 This breached
an Ohio rule of professional conduct that stated that “[a] lawyer
shall not, on behalf of himself, his partner, associate or any other
lawyer affiliated with him or his firm, use, or participate in the use
of, any form of public communication containing a false, fraudulent, misleading, deceptive, self-laudatory or unfair statement or
claim.”101 Zauderer brought a challenge to the rule on First
Amendment grounds.102 The Court rejected application of the Central Hudson test based on “material differences between disclosure
requirements and outright prohibitions on speech.”103 The Court
noted a crucial distinction between matters of opinion and uncontroversial facts, and determined that, with regard to expression of
facts, “an advertiser’s rights are adequately protected as long as disclosure requirements are reasonably related to the State’s interest
in preventing deception of consumers.”104
Broadly speaking, after Zauderer, the compelled speech doctrine can trigger analysis under a rational basis standard if the compulsion involves uncontroversial facts; otherwise, a restriction will
be analyzed under either strict scrutiny or Central Hudson.105 Particularly in cases where strict scrutiny would be applied, the compelled
speech doctrine can lead to starkly divergent results based on the
character of the compulsion.106
35559-nys_69-1 Sheet No. 146 Side B
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99. Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471
U.S. 626, 651, 655 (1985).
100. Id. at 629–30.
101. Id. at 631 n.3.
102. Id. at 634.
103. Id. at 650.
104. Id. at 651.
105. See infra Part IV.B.; see also Jennifer L. Pomeranz, Compelled Speech Under
the Commercial Speech Doctrine: The Case of Menu Label Laws, 12 J. HEALTH CARE L. &
POL’Y 159, 174 (2009).
106. Although the Supreme Court has attempted to dispel the notion that
strict scrutiny is “strict in theory, but fatal in fact,” see Adarand Constructors, Inc. v.
Pena, 515 U.S. 200, 237 (1995), it nonetheless is obvious that many laws will fail
strict scrutiny and many laws will pass rational basis analysis, see, e.g., Marcy Strauss,
Reevaluating Suspect Classifications, 35 SEATTLE U. L. REV. 135, 136–37 (2011) (“Although not all of these [discriminatory] laws survive rational basis review, most
do. . . [as for laws] subject to ‘strict scrutiny’ . . . [w]hile some laws survive such
rigorous scrutiny, most do not.”).
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107. 487 U.S. 781, 784–85 (1988).
108. Id. at 796.
109. Id.
110. Id.
111. Id. at 797 (“The constitutional equivalence of compelled speech and
compelled silence in the context of fully protected expression was established in
Miami Herald Publishing Co. v. Tornillo . . . .”).
112. Id. at 798.
113. Riley, 487 U.S. at 798.

35559-nys_69-1 Sheet No. 147 Side A

In several significant cases, courts have applied strict scrutiny
or the compelled speech doctrine over objections that challenged
legislation was merely a regulation of commercial speech.
In Riley v. National Federation of the Blind of North Carolina, the
Supreme Court held an Act that, inter alia, “required professional
fundraisers to disclose to potential donors the gross percentage of
revenues retained in prior charitable solicitations,” was a contentbased regulation and an unconstitutional restriction on free
speech.107 North Carolina had argued that the regulation affected
only commercial speech, but the Supreme Court noted that, even if
it were to assume that only commercial speech was implicated, it
did not “believe that the speech retains its commercial character
when it is inextricably intertwined with otherwise fully protected
speech.”108 The majority did not explicitly state what constitutes
“fully protected speech” sufficient to overcome a statement’s otherwise commercial character, but the Court likely was referring to
charitable solicitations. The Riley Court emphasized that, when determining the level of scrutiny that it would apply to speech, it focused on “the nature of the speech taken as a whole and the effect
of the compelled statement thereon,”109 and, when “the component parts of a single speech are inextricably intertwined, [the
Court] cannot parcel out the speech, applying one test to one
phrase and another test to another phrase.”110 The Court also confirmed that there is no constitutionally significant difference between compelled speech and compelled silence.111
Ultimately, the Court analyzed the North Carolina Act under
strict scrutiny.112 It held that the State’s interest in informing donors as to the way that money they donate is spent was “not as
weighty as the State assert[ed],” and that the State’s methods of
achieving that interest were “unduly burdensome and not narrowly
tailored.”113
The Riley decision does not help to distinguish between the
commercial speech and compelled speech doctrines. By indicating
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114. Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio,
471 U.S. 626, 650 (1985).
115. Nat’l Elec. Mfrs. Ass’n v. Sorrell, 272 F.3d 104, 107 (2d Cir. 2001).
116. Id. at 114–15.
117. Id. at 113–15.
118. Id. at 115.
119. Id. (“Zauderer, not Central Hudson . . ., describes the relationship between
means and ends demanded by the First Amendment in compelled commercial
disclosure cases. The Central Hudson test should be applied to statutes that restrict
commercial speech.” (emphasis in original)).
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that compelled speech and compelled silence are constitutionally
equivalent, the Court eliminated one means of differentiating between the two doctrines: one might have thought, especially in light
of the Court’s distinction in Zauderer between “disclosure requirements” and “outright prohibitions,”114 that Central Hudson governs
prohibitions on commercial speech, but if compelled silence is the
equivalent of compelled speech, that is no longer a means of distinguishing the doctrines. By applying strict scrutiny when commercial
and “fully protected” speech were “inextricably intertwined,” however, the Supreme Court may have indicated that when the two doctrines are implicated, the higher level of scrutiny applies.
Some circuit courts have also found that, when commercial
and compelled speech interact, the compelled speech doctrine governs. In National Electrical Manufacturers Assn. v. Sorrell, the Association sued to enjoin enforcement of a Vermont statute that required
manufacturers to label certain packages as containing products that
contained mercury and to inform consumers that such products
“on disposal, should be recycled or disposed of as hazardous
waste.”115 The Second Circuit applied Zauderer.116 The court noted
that “mandated disclosure of accurate, factual, commercial information does not offend the core First Amendment values of promoting efficient exchange of information or protecting individual
liberty interests.” In fact, the court stated, “[p]rotection of the robust and free flow of accurate information is the principal First
Amendment justification for protecting commercial speech, and requiring disclosure of truthful information promotes that goal.”117
The court held that the “rational connection” Zauderer requires between “the purpose of a commercial disclosure requirement and
the means employed to realize that purpose” was present here.118
The court specifically eschewed application of Central Hudson and
purported to draw a bright line between the commercial speech
and compelled speech doctrines.119 That line was established by the
plain language of the two doctrines—Zauderer governs compelled
disclosures while Central Hudson governs restrictions on disclo-
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120. Id.
121. 469 F.3d 641 (7th Cir. 2006).
122. 720 ILL. COMP. STAT. 5/12B-25 (2006).
123. Entertainment Software, 469 F.3d at 652.
124. Id. One argument advanced by the state was that the “18” sticker requirement was analogous to the surgeon general’s warning on cigarettes. Id.
125. Id.
126. Id.
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sures120—but, as established in Riley, that distinction does not necessarily hold for the Supreme Court.
The Seventh and Ninth Circuits made a similar determination
to the Supreme Court in Riley in a pair of First Amendment challenges by video game makers. First, in Entertainment Software Ass’n v.
Blagojevich,121 plaintiffs, associations of video game companies, challenged Illinois’ Sexually Explicit Video Games law. That law, among
other things, required retailers of video games to “label all sexually
explicit video games as defined in this Act, with a solid white ‘18’
outlined in black . . . [having] dimensions of no less than 2 inches
by 2 inches.”122 The manufacturers successfully argued that the law
should be analyzed under the compelled speech doctrine, despite
arguments from defendants that it was a commercial speech regulation.123 The State contended that the “18” sticker requirement was
similar to the mercury disclosure requirements addressed in Sorrell—an argument that the court called “plainly unsound” on the
basis that the sticker requirement hinged on a definition of the
term “sexually explicit,” which was “far more opinion-based than
the question of whether a particular chemical is within any given
product.”124 Accordingly, the sticker communicated “non-factual
information” and a “subjective and highly controversial message—
that the game’s content is sexually explicit.”125 Based on this analysis, the court applied strict scrutiny and found that the requirement
was not narrowly tailored, since the state had “not demonstrated
that it could not accomplish this goal with a broader educational
campaign about the ESRB system,” and because the sticker
“cover[ed] a substantial portion of the box.”126 Notably, once the
Entertainment Software court determined that the challenged law fell
outside of the Zauderer exception, the court analyzed the law as
compelled speech rather than a commercial regulation; the court
did not discuss applying Central Hudson after determining that
Zauderer did not apply. This suggests that, for the Seventh Circuit,
once a regulation is determined to be compelled speech, either rational basis review or strict scrutiny applies; the intermediate approach of Central Hudson is not available as a “fallback” doctrine.
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127. Video Software Dealers Ass’n v. Schwarzenegger, 556 F.3d 950, 953–54
(9th Cir. 2009), aff’d sub nom. Brown v. Entm’t Merchants Ass’n, 131 S. Ct. 2729
(2011).
128. Id. at 966.
129. Id.
130. Id. at 967.
131. See id. at 967 n.20 (noting, but not adopting, the approach of the Entertainment Software court, and not determining the appropriate standard of
review).
132. Brown v. Entm’t Merchs. Ass’n, 131 S. Ct. 2729 (2011).
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In Video Software Dealers Ass’n v. Schwarzenegger, the Ninth Circuit held that the labeling requirements of the California Assembly
Bill 1179, which required manufacturers to label any video game
defined as violent “with a solid white ‘18’ outlined in black . . . no
less than 2 inches by 2 inches in size,” were “unconstitutionally compelled under the First Amendment because [they did] . . . not require the disclosure of purely factual information; but compel[led]
the carrying of the State’s controversial opinion.”127 The court did
not determine what standard of review should be applied to the
labeling requirement. It indicated that it normally “would initially
decide whether video game packaging constitutes separable commercial speech or commercial speech that is ‘inextricably intertwined’ with otherwise fully-protected speech.”128 But the court
found that it “need not decide that question because the labeling
requirement fails even under the factual information and deception prevention standards set forth in Zauderer.”129 The court determined that the labeling requirement would fail even the rational
relationship test of Zauderer.130 If the labeling requirement could
have passed this test, it is unclear what standard the Video Software
Dealers court would have applied.131
In an opinion written by Justice Scalia, the Supreme Court affirmed Video Software Dealers, but the opinion focused on restrictions
on the sale or rental of violent games to minors, and did not discuss
the label requirement or compelled speech.132
There does not appear to be a clear, principled basis on which
a court should apply one of these doctrines over the other. A distinction based on the plain language description of the doctrines—
linking forced expression to compelled speech and forced silence
to commercial speech—was endorsed by the Second Circuit in Sorrell but seems to be foreclosed by the Supreme Court in Riley. From
the video game cases, it is clear that the commercial character of
the aggrieved party’s speech is not a dispositive determinant of
which doctrine will apply.
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One logical approach would be to require expressions that
could fairly be considered commercial speech or compelled speech
to satisfy both doctrines. But this would mean that the Zauderer rational basis test would be meaningless: all commercial compelled
speech that satisfied Zauderer would also have to pass Central Hudson. The courts surveyed above seem instead to apply the compelled
speech doctrine instead of Central Hudson, which will sometimes
lead to the opposite result: Zauderer will trigger rational basis review, allowing circumvention of Central Hudson’s balancing test. As
discussed below, the D.C. Circuit in R.J. Reynolds takes a different
approach, and conceives of both commercial speech and Zauderer
as exceptions to the rule that content-based restrictions require
strict scrutiny, applying Central Hudson, not strict scrutiny, after determining that the Graphic Image Rule fell outside of Zauderer.133
Given the disagreement among the circuits as to the interaction between these two doctrines, the Supreme Court has an opportunity if
it reviews R.J. Reynolds not only to opine on a crucial public health
issue, but also to clarify the standard of review for hybrid compelled-commercial speech.
III.
DIVERGENT RESULTS IN LITIGATION OF THE
FSPTCA AND THE GRAPHIC WARNING
RULE

A.

Commonwealth Brands and Discount Tobacco

In Commonwealth Brands, Inc. v. United States, manufacturers
and distributors of tobacco products alleged that certain provisions
of the FSPTCA violated, among other things, their right to free
speech under the First Amendment.134 The district court applied

10/20/2014 11:50:05

133. See infra Part III.B.
134. Commonwealth Brands, Inc. v. United States, 678 F. Supp. 2d 512, 521
(W.D. Ky. 2010), as amended (Jan. 14, 2010), aff’d in part, rev’d in part sub nom.
Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509 (6th Cir. 2012).
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Tobacco manufacturers have challenged both the FSPTCA and
the FDA’s Graphic Warning Rule and circuit courts have reached
divergent results as to the First Amendment implications of this attempted reform: in March 2012, the Sixth Circuit upheld the
FSPTCA’s graphic warning label requirements against a facial First
Amendment challenge; in August 2012, the D.C. Circuit invalidated
the FDA’s Graphic Warning Rule.
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135. Id. at 532.
136. The district court held that the FSPTCA’s ban on color and graphics in
labels and advertising and the prohibition on a manufacturer’s claiming that FDA
regulation makes its product safer were unconstitutional. Id. at 541.
137. Id. at 528.
138. Id. at 530.
139. Id.
140. Commonwealth Brands, Inc., 678 F. Supp. 2d at 531.
141. Id.
142. Id. at 532.
143. Id. at 531 (quotations omitted).
144. See discussion supra accompanying notes 99–104, 115–20; infra accompanying notes 150–58.
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the Central Hudson test135 and upheld most provisions of the
FSPTCA, including the graphic labeling requirements, against this
facial First Amendment challenge.136
The plaintiffs advanced arguments that implicated both the
compelled speech and commercial speech doctrines.137 In an analysis that did not meaningfully distinguish between the two doctrines,
the district court sided with the defendants.138 The plaintiffs’ case
“rest[ed] on the idea that, since the public already appreciates the
health risks associated with using tobacco products, the government’s goal must [have been] to browbeat potential tobacco consumers, including youths, over the head with its anti-tobacco
message at the manufacturers’ expense.”139 But the court found
that the government’s goal, rather than stigmatizing the use of tobacco products, was to “ensure that the health risk message is actually seen by consumers in the first instance.”140 The court noted
that, unlike the State of California in Entertainment Software, Congress provided reasons for the “particular features” of the FSPTCA;
in large part, Congress relied on recommendations of the FCTC.141
The district court did not expressly separate out the compelled
speech and commercial speech doctrines. It purported to apply the
commercial speech test, finding that “the warning requirement
[was] sufficiently tailored to advance the government’s substantial
interest under Central Hudson,”142 but it also implicated compelled
speech by stating that, unlike the “subjective and controversial”
message advanced by the government in Entertainment Software, the
warning requirement “is objective and has not been controversial
for many decades.”143 It is worth noting that this court applied Central Hudson after implicitly finding that the Zauderer exception applied. In contrast, other courts discussed herein applied a rational
basis test after finding that the Zauderer exception applied,144 and
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145. See discussion infra accompanying notes 159–78. See also discussion infra
accompanying note 148.
146. Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 551,
558 (6th Cir. 2012).
147. Id. at 554.
148. Id. at 527–30 (Clay, J., dissenting). On other topics, Judge Clay’s lead
opinion states the majority opinion. Here, Judge Clay dissents in a section entitled
“Dissenting Opinion on the Requirement of Color Graphic Images.” Id. at 527.
149. Id. at 551–52 (majority opinion); compare with Riley v. Nat’l Fed’n of the
Blind of N.C., Inc., 487 U.S. 781, 797 (1988) (affirming that compelled speech and
compelled silence are constitutionally equivalent).
150. Discount Tobacco, 674 F.3d at 556.
151. Id. at 558 (citations and internal quotation marks omitted).
152. Id. (“The factual content of the textual warnings is undisputed.”).
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one court applied Central Hudson after finding that the Zauderer exception did not apply.145
This portion of the district court’s ruling was affirmed on appeal. Writing for the majority on this issue, Judge Stranch concluded that, because the disclosure at issue dealt with factual
information, not opinions, the Zauderer exception applied and the
plaintiffs’ constitutional challenge failed.146 The court opined that,
if the Zauderer exception applied, the appropriate standard of review would be rational basis; if the Zauderer exception did not apply,
the compelled speech doctrine would demand strict scrutiny.147 In
this regard, Judge Stranch departed from the district court, which
applied Central Hudson after it determined that the disclosures in
question fell within the Zauderer exception. In contrast, Judge Clay,
who dissented on this issue, would only have applied Central Hudson
after determining that the disclosures fell outside of the Zauderer
exception.148 The majority opinion chastised Judge Clay for this approach, noting its disagreement with Judge Clay’s opinion to the
extent that it “conflate[d] restricting commercial speech with requiring disclosure of factual information in commercial speech.
Laws that restrict speech are fundamentally different than laws that
require disclosures, and so are the legal standards governing each
type of law.”149 Judge Stranch’s opinion also emphasized that application of Zauderer hinges on consumer deception;150 in the Sixth
Circuit, Zauderer is applicable “not only when the required disclosure ‘targets speech that is inherently misleading, but also where . . .
the speech is potentially misleading.”151
The Circuit Court determined that the textual warnings were
factual.152 When evaluating the graphic images, the court noted the
plaintiffs’ heavy burden in this facial review; they would “have to
establish that a graphic warning cannot convey the negative health
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consequences of smoking accurately, a position tantamount to concluding that pictures can never be factually accurate, only written
statements can be.”153 The court disposed of this possibility, and
even suggested “[a] nonexhaustive list” of graphics that could express factual information: “[A] picture or drawing of a nonsmoker’s
and smoker’s lungs displayed side by side . . . a picture or drawing
of the internal anatomy of a person suffering from a smoking-related medical condition; a picture or drawing of a person suffering
from a smoking-related medical condition . . . .”154 As shown in
Appendix A, the FDA’s Graphic Warning Rule includes images of
the sort described by the Sixth Circuit.155
The court also found that Zauderer’s rational basis test was met.
The court focused on the fact that the existing warnings did not
effectively convey the risks of tobacco use: “A warning that is not
noticed, read, or understood by consumers does not serve its function . . . . The new warnings rationally address these problems by
being larger and including graphics.”156
Judge Clay, who wrote the lead opinion for the court but was in
dissent on this issue, opined that the government had failed to
demonstrate that including color graphic warning labels was a “reasonably tailored response” to address any information deficit.157 He
noted that the graphics seemed to be “intended to create a visceral
reaction in the consumer”; he did not think it was clear that this
sort of regulation was permissible.158
B. R.J. Reynolds v. FDA

10/20/2014 11:50:05

153. Id. at 558–59.
154. Id. at 559.
155. It is worth noting here that, by the time of this decision, the FDA had
already selected some of the final images depicted in Appendix A. Id. at 552–53
(“The FDA settled on nine images out of the thirty-six for use in the cigarette
warnings when it published its Final Rule in June 2011.”).
156. Id. at 564.
157. Id. at 527–30 (Clay, J., dissenting).
158. Id. at 528.
159. R.J. Reynolds Tobacco Co. v. FDA., 823 F. Supp. 2d 36, 53 (D.D.C. 2011)
[hereinafter “R.J. Reynolds-District Court”], vacated sub nom. R.J. Reynolds Tobacco
Co. v. FDA, 696 F.3d 1205 (D.C. Cir. 2012) [hereinafter “R.J. Reynolds”].
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In August of 2011, tobacco manufacturers challenged the
FDA’s Graphic Warning Rule on First Amendment grounds; by November, a District of Columbia district court had granted plaintiffs
a preliminary injunction.159 That judge rejected the FDA’s arguments that Central Hudson should apply and instead analyzed the
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160. Id. at 45.
161. Id.
162. Id. at 46.
163. Id. at 48.
164. R.J. Reynolds Tobacco Co. v. FDA, 845 F. Supp. 2d 266, 277 (D.D.C.
2012), aff’d in R.J. Reynolds.
165. R.J. Reynolds, 696 F.3d 1205 (D.C. Cir. 2012).
166. Id. at 1212.
167. Id.
168. Id. at 1214 (internal quotation marks omitted).
169. Id. at 1216.
170. Id. (citations and internal quotation marks omitted).

35559-nys_69-1 Sheet No. 151 Side A

Graphic Warning Rule as compelled speech.160 The judge eschewed application of Zauderer, noting that “the evidence here
overwhelmingly suggests that the Rule’s graphic-image requirements are not the type of purely factual and uncontroversial disclosures that are reviewable under this less stringent standard.”161
The judge determined that strict scrutiny should apply.162 The
judge avoided discussion of the government’s “precise” interest,
noting that that “under any scenario the Rule hardly appears to be
narrowly tailored to achieve the Government’s purpose.”163 On
February 29, 2012, the same court granted summary judgment in
favor of the plaintiffs on largely the same reasoning.164 In both decisions, the District Court treated the compelled and commercial
speech doctrines as analytically distinct.
In August of 2012, in a decision referred to throughout this
Note as “R.J. Reynolds,” the D.C. Circuit Court vacated the district
court’s opinion and set aside the regulations under different reasoning.165 The court noted that the case raised “novel questions”
about the government’s ability to force a manufacturer to “undermine its own economic interest.”166 The opinion, written by Judge
Brown, conceived of Zauderer and commercial speech as two exceptions to the rule that content-based regulations of speech are subject to strict scrutiny.167
Zauderer did not apply for two reasons. First, the court interpreted Zauderer to apply only when, “absent a warning, there is a
self-evident—or at least potentially real—danger that an advertisement will mislead consumers”;168 this regulation, in the court’s
view, was not intended to “combat specific deceptive claims.”169 In
addition, the court found that “the graphic warnings do not constitute the type of purely factual and uncontroversial information or
accurate statement[s] to which the Zauderer standard may be
applied.”170
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Having found that Zauderer did not apply, the court held that,
“despite the contrary views of other circuits,” Central Hudson, not
strict scrutiny, was the appropriate standard.171 It noted that in
United States v. Philip Morris, it had found that “[b]ecause commercial speech receives a lower level of protection under the First
Amendment, burdens imposed on it receive a lower level of scrutiny from the courts.”172 After acknowledging that “the standard for
assessing burdens on commercial speech has varied,” the Court
concluded that “the Supreme Court’s bottom line is clear: the government must affirmatively demonstrate its means are narrowly tailored to achieve a substantial government goal.”173 In lieu of strict
scrutiny, and “[b]ecause this case also involves a compelled commercial disclosure,” the court applied Central Hudson.174
The court assumed for its decision that the government’s interest was substantial but found that the FDA had not provided “a
shred of evidence” that the graphic warnings would advance that
interest.175 The court then vacated the graphic warning requirements.176 In dissent, Judge Rogers indicated that he would have applied Zauderer but, regardless of whether Zauderer or Central Hudson
applied, he would have found the Graphic Warning Rule to be constitutional, with the exception of the inclusion of the “1-800-QUITNOW” smoking-cessation help line.177
IV.
APPLYING ZAUDERER AND CENTRAL HUDSON
TO THE GRAPHIC WARNING RULE

10/20/2014 11:50:05

171. R.J. Reynolds, 696 F.3d at 1217. Contrary to the usual classification of Central Hudson as intermediate scrutiny, the R.J. Reynolds court labeled the Central
Hudson test as “not quite as demanding as strict scrutiny.” Id. at 1212.
172. Id. at 1217 (citation omitted).
173. Id. (internal quotation marks omitted).
174. Id.
175. Id. at 1219.
176. Id. at 1222.
177. R.J. Reynolds, 696 F.3d 1205, 1223 (D.C. Cir. 2012) (Rogers, J.,
dissenting).
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If the Supreme Court is to hear an appeal of R.J. Reynolds, it
will have to determine the appropriate standard of review, which
hinges first on whether Zauderer applies. If Zauderer does not apply,
the Court must then determine the appropriate “fallback” review
standard. As discussed below, the Court should determine that
Zauderer applies to all but one graphic label and the text “1-800-
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QUIT-NOW.” Those two elements should be analyzed under Central
Hudson.
A. Does Zauderer apply to the Graphic Warning Rule?
Although the government argued in R.J. Reynolds that Central
Hudson was the appropriate standard of review for the Graphic
Warning Rule,178 the clearest route to the Rule being upheld is if it
falls under Zauderer’s rational basis test. But as is evident from the
decisions discussed above, Zauderer is not applied in a uniform fashion among the circuit courts. While courts agree that the Zauderer
exception can apply when the expression of facts, not opinion, is
compelled, they do not agree on whether the Zauderer exception is
limited to compelled speech that is targeted at consumer deception. Accordingly, granting certiorari to the government on R.J.
Reynolds represents an opportunity for the Supreme Court to clarify
the application of Zauderer. Specifically, the Court should consider
eliminating Zauderer’s requirement of consumer deception, since
the requirement as currently implemented is slight and in conflict
with Central Hudson’s withholding of First Amendment protection
for deceptive speech.179
1. The “Deception” Requirement

10/20/2014 11:50:05

178. See R.J. Reynolds-District Court, 823 F. Supp. 2d at 44 n.15.
179. It is true that Zauderer dealt with a government interest in preventing
consumers from being misled while Central Hudson withheld protection from a
statement that was itself misleading, but these concepts seem so inextricably linked
as to be practically redundant.
180. Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio,
471 U.S. 626, 638 (1985) (citations omitted).
181. Id. at 626, 665.
182. Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New York, 447
U.S. 557, 576 (1980); see also R.J. Reynolds, 696 F.3d at 1217 n.11 (“Central Hudson
also provides that commercial speech only receives First Amendment protection if
it is a lawful activity and is not misleading or fraudulent.”) (citation omitted).
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The Zauderer court clarified that government entities “are free
to prevent the dissemination of commercial speech that is false, deceptive, or misleading, or that proposes an illegal transaction.”180
But it also invoked in its holding the concept of consumer protection.181 Some courts have concluded from the consumer protection
language that Zauderer is only applicable when consumer deception
is implicated; others ignore Zauderer’s consumer deception language in light of the Supreme Court’s statement in Central Hudson
that “false, deceptive, and misleading” commercial speech is without First Amendment protection.182
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183. R.J. Reynolds, 696 F.3d at 1227 (quoting Zauderer).
184. Zauderer, 471 U.S. at 651 (emphasis added).
185. See R.J. Reynolds, 696 F.3d 1205, 1227 n.6 (D.C. Cir. 2012) (Rogers, J.,
dissenting) (“As other circuits have recognized, in Zauderer the Supreme Court
appears simply to have held that a government interest in protecting consumers
from possible deception is sufficient to support a disclosure requirement—not that
this particular interest is necessary to support such a requirement.”).
186. Nat’l Elec. Mfrs. Ass’n v. Sorrell, 272 F.3d 104, 115 (2d Cir. 2001).
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The R.J. Reynolds court followed the former approach and limited Zauderer to situations in which the government regulation is
intended to correct consumer deception.183 But it is debatable
whether the Zauderer Court considered its holding to be limited to
such situations. The Supreme Court noted in Zauderer that:
We do not suggest that disclosure requirements do not implicate the advertiser’s First Amendment rights at all. We recognize that unjustified or unduly burdensome disclosure
requirements might offend the First Amendment by chilling
protected commercial speech. But we hold that an advertiser’s
rights are adequately protected as long as disclosure requirements
are reasonably related to the State’s interest in preventing deception of consumers.184
The italicized language is open to interpretation: it can be read
to limit the scope of Zauderer to situations in which the governmental interest is the prevention of consumer deception, or it can be
read to indicate that having such an interest is sufficient, but not
necessary, to receive the Court’s constitutional imprimatur.185
The Second Circuit did not apply a “deception” requirement
in National Electrical Manufacturers Assn. v. Sorrell. Instead, it applied
Zauderer in a situation when “the compelled disclosure at issue . . .
was not intended to prevent ‘consumer confusion or deception’ per
se. . . .”186 Similarly, deception was not at issue in Entertainment
Software. More generally, commentators have questioned this deception requirement:
Because Zauderer framed its test in terms of the government
interest at stake in that case, preventing consumer deception,
some have maintained Zauderer’s scrutiny is limited to laws
targeting consumer deception, as opposed to laws targeting
other government interests. But this interpretation ignores the
Zauderer Court’s repeated emphasis on the importance of factual disclosures, in general, to provide the public with informa-
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187. Dayna B. Royal, The Skinny on the Federal Menu-Labeling Law & Why It
Should Survive a First Amendment Challenge, 10 FIRST AMEND. L. REV. 140, 156 (2011);
see also Leslie Gielow Jacobs, What the Abortion Disclosure Cases Say About the Constitutionality of Persuasive Government Speech on Product Labels, 87 DENV. U. L. REV. 855,
862–67 (2010).
188. 130 S. Ct. 1324, 1340 (2010).
189. In re R.M.J., 455 U.S. 191, 203 (1982).
190. Milavetz, 130 S. Ct. at 1340.
191. Spirit Airlines, Inc. v. U.S. Dept. of Transp., 687 F.3d 403, 412–13 (D.C.
Cir. 2012) (quoting Milavetz, 131 S.Ct. at 1340) (insertions in original).
192. Id. (quoting Zauderer, 471 U.S. at 652–53).
193. Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 524
(6th Cir. 2012) (“In our decision in International Dairy Foods, we held that, ‘Zauderer
applies where a disclosure requirement targets speech that is inherently mislead-
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tion, and the minimal interest commercial speakers have to
withhold this information.187
While there is logic to this position, especially in light of Central
Hudson’s proclamation that deceptive commercial speech is already
without protection, the Supreme Court has suggested that some element of deception, even if speculative, is required for Zauderer to
apply. In Milavetz, Gallop & Milavetz, P.A. v. United States, the Supreme Court noted that a challenged provision “share[d] the essential features of the rule at issue in Zauderer[,]” when it prescribed
disclosures “intended to combat the problem of inherently misleading commercial advertisements[.]”188 The Supreme Court contrasted those disclosures with those at issue in In re R.M.J. 189 —a
case that predated Zauderer—which were not subject to a Zauderertype analysis, in part because the disclosures dealt with statements
that “were not inherently misleading” and a situation in which “the
State had failed to show that the appellant’s advertisements were
themselves likely to mislead consumers . . . .”190
Milavetz suggests that the challenged government action must
be directed at some form of deception, but it is unclear exactly what
type of deception. In Milavetz the Supreme Court “explained that
the government had no need to produce ‘evidence that [the] advertisements [were] misleading’ because, based on experience and
common sense, the ‘likelihood of deception’ in that case was
‘hardly a speculative one.’ ”191 Similarly, the D.C. Circuit has admitted that, in Zauderer itself, the Supreme Court “demanded no evidence that the advertisements would be misleading because, as it
explained, ‘the possibility of deception’ in that case was ‘self-evident.’ ”192 Furthermore, in Discount Tobacco, the Sixth Circuit
agreed that Zauderer applies when speech is inherently misleading
or potentially misleading.193
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ing . . . [it also] also controls our analysis where . . . the speech at issue is potentially
misleading.’ ”).
194. See, e.g., Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 527–28 (1992)
(“[T]he cigarette manufacturer who represents the alleged pleasures or satisfactions of cigarette smoking in his advertising must also disclose the serious risks to
life that smoking involves.”) (quoting 29 Fed. Reg. 8324, 8356 (July 2, 1964)).
195. See Required Warnings for Cigarette Packages and Advertisements, 76
Fed. Reg. at 36,629 (citing an Institute of Medicine report that found the current
warnings to be “invisible”).
196. See U.S. DEP’T OF HEALTH & HUMAN SERVS., supra note 16.
197. See Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509,
562–63 (6th Cir. 2012).
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By reviewing R.J. Reynolds, the Supreme Court has an opportunity to do away with this vague requirement of consumer deception.
Doing so would not only provide clarity to the Zauderer exception, it
would also bring the doctrine in line with Central Hudson, which
denies First Amendment protection to misleading commercial
speech. Absent clarification from the Supreme Court on this issue,
it is difficult to say exactly where the border of Zauderer is to be
drawn, but it seems that some quantum of actual or potential deception must be present for Zauderer to apply.
This requirement, however minimal, slightly complicates the
application of Zauderer to the Graphic Warning Rule. In this context, one might consider the potentially deceptive expression in
question to be “selling a cigarette package without a warning.” That
expression, without government intervention, would be inherently
misleading;194 if tobacco manufacturers were to sell a product with
severe health consequences without any warning, deception would
be—as in Zauderer and Milavetz—self-evident.
If the expression in question is considered instead to be “selling a cigarette package with textual warnings, but without a large
graphic image,” the existence of deception becomes more questionable, but likely can still be established. A crucial motivation for
enactment of the FSPTCA and the Graphic Warning Rule was that,
without graphics, textual warnings are too easy to ignore. In the
Graphic Warning Rule, the FDA expressed serious concerns about
the visibility of the current warnings.195 In addition, a recent Surgeon General’s report calls into question the effectiveness of the
existing warning.196 If the textual warnings are ineffective, then selling a cigarette package with textual warnings, but without a large
graphic image, may be self-evidently deceptive just as selling a cigarette package without a warning would be. In addition, tobacco
manufacturers engaged in years of plainly deceptive marketing197
and they continue to do so; indeed, part of the point of the

35559-nys_69-1 Sheet No. 154 Side A

10/20/2014 11:50:05

\\jciprod01\productn\N\NYS\69-1\NYS110.txt

2013]

unknown

Seq: 31

15-OCT-14

PUBLIC HEALTH AND DOCTRINAL CLARITY

11:04

295

FSPTCA is to stamp out recent attempts at deceptive marketing.
Congressional findings supporting the FSPTCA included that
“[t]obacco product advertising often misleadingly portrays the use of
tobacco as socially acceptable and healthful to minors.”198 The FDA
may be able to meet Zauderer’s “deception” requirement by pointing at such misleading advertising.
Although it is unclear exactly what degree of deception is required for Zauderer to apply, it seems likely that sufficient deception, potentially including inherent or historical deception, exists
for Zauderer to be applied to the FDA’s Graphic Warning Rule.
2. Fact Versus Opinion

10/20/2014 11:50:05

198. Family Smoking Prevention and Tobacco Control Act, Pub. L. No. 11131, 123 Stat. 1776, § 2(17) (emphasis added).
199. R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205, 1216 (D.C. Cir. 2012).
200. Id.
201. Id.
202. See, e.g., Brief of Amicus Curiae Defending Animal Rights Today & Tomorrow in Support of Neither Party at 6, R.J. Reynolds, 696 F.3d. 1205 (D.C. Cir.
2012) (No. 11-5332), 2011 WL 6370458, *6 (“[T]he fact that the government selected graphic images which evoke strong emotions does not transform the regula-

35559-nys_69-1 Sheet No. 154 Side A

While courts have disagreed on whether deception is required
in order for Zauderer to apply, they universally agree that Zauderer
applies only when the expression of factual information, not opinion, is compelled. Most of the warnings required by the Graphic
Warning Rule should be considered factual, in part because the textual warnings (to which tobacco manufacturers did not object) and
the graphic images are meant to be viewed together. But the smoking cessation line should be removed from the warnings or
changed from 1-800-QUIT-NOW to 1-800-784-8669.
The R.J. Reynolds court determined that the images the FDA
selected did not constitute factual information,199 but that court’s
analysis is open to criticism. For example, the court noted that
“many of the images chosen by FDA could be misinterpreted by
consumers,”200 which seems irrelevant to the question of whether
the images were factual; factual information can certainly be misinterpreted. Furthermore, the R.J. Reynolds court classified the images
as, at a minimum, not “purely” factual “because—as FDA tacitly admits—they are primarily intended to evoke an emotional response,
or, at most, shock the viewer into retaining the information in the
text warning.”201 This, again, seems to be irrelevant, unless the
court contends that factual information cannot be disseminated to
evoke an emotional response.202
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tion from one which serves to inform into one which serves to advocate. Some facts
and images are disturbing because the reality they convey is disturbing.”).
203. Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 559
(6th Cir. 2012).
204. Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio,
471 U.S. 626, 647 (1985) (“The use of illustrations or pictures in advertisements
serves important communicative functions: it attracts the attention of the audience
to the advertiser’s message, and it may also serve to impart information directly.”).
205. See R.J. Reynolds, 696 F.3d at 1211 (“The Companies do not dispute Congress’s authority to require health warnings on cigarette packages, nor do they
challenge the substance of any of the nine textual statements mandated by the
Act.”).
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The R.J. Reynolds court also erred in considering images prescribed in the Graphic Warning Rule in isolation. As discussed, the
Zauderer Court invoked concepts of consumer confusion when excepting factual statements from the compelled speech doctrine.
Following the reasoning of Zauderer, it is proper to analyze the effect of the images and textual warnings together, as they are intended to dispel consumer confusion through their combined
effect. The images the FDA selected are reproduced and labeled in
Appendix A; this discussion uses the labels found in that Appendix.
As noted above, the Sixth Circuit gave examples of images that
could be considered factual, including “a picture or drawing of a
nonsmoker’s and smoker’s lungs displayed side by side . . . a picture
or drawing of the internal anatomy of a person suffering from a
smoking-related medical condition; a picture or drawing of a person suffering from a smoking-related medical condition . . . .”203
These examples clearly support the FDA’s selection of the images
discussed below. They also demonstrate a distinction that was discussed in Zauderer 204 and that is important to this analysis: images
need not communicate distinct information; instead, they can simply illustrate or highlight a textual message. When a textual warning is factual—and tobacco manufacturers may have conceded that
the warnings discussed herein are factual by failing to challenge
them205—it stands to reason that an image that merely illustrates
the text cannot convert the warning into an opinion.
Warning 1 is an image of a man using an oxygen mask, which
could be a treatment for someone suffering from a stroke or heart
disease, conditions commonly related to smoking. This is most
readily classifiable as a simple illustration of the textual statement.
If the image communicates any additional information, it is that a
stroke and heart disease are ailments that require medical attention, information that is itself factual. Warnings 2 and 5 can be considered together. The textual warnings describe a risk of smoking
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206. See supra note 155.
207. R.J. Reynolds Tobacco Co. v. FDA, 845 F. Supp. 2d 266, 273 (D.D.C.
2012).
208. Required Warnings for Cigarette Packages and Advertisements, 76 Fed.
Reg. at 36,655.
209. R.J. Reynolds, 696 F.3d at 1216.
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to babies and children, and the images depict a baby and a child.
This sort of simple illustration cannot possibly convert a factual
message into a statement of opinion. Warnings 3 and 9 are similarly
unobjectionable: the text simply describes diseases and the images
depict those diseases in a manner referred to by the Sixth Circuit.206 Warnings 1, 2, 3, 5, and 9 are easily classifiable as illustrations that support the textual warning but add no independent
content.
Warning 6 depicts a dead body, complete with autopsy sutures,
and the statement, “Smoking can kill you.” The district court in R.J.
Reynolds worried that this image “suggests that smoking leads to autopsies; but the Government provides no support to show that autopsies are a common consequence of smoking.”207 But the FDA
addressed this concern in the Graphic Warning Rule. It contended
that “the image shows a realistic outcome of the negative health
consequences caused by smoking . . . Viewers will understand that
the image shows someone who has died from a smoking-related
cause.”208 The FDA has the stronger of the two arguments. The district court imported a requirement that the government depict a
“common consequence of smoking,” but Zauderer requires only that
the compelled statement be factual. If, as the district court seemed
to argue, the statement is factual but of little effect in dispelling
consumer confusion, that would be dealt with at the next stage of
the Zauderer inquiry by analyzing the relationship between the compelled statement and the government’s objective under a rational
basis test. But the relationship between the warning and consumer
confusion has no bearing on whether the image is factual. A government-compelled statement that “one person has had an autopsy
as a result of a smoking-related illness” would surely satisfy
Zauderer’s “factual” requirement even if it might not be rationally
related to the goal of educating consumers.
Warning 7 warns of the effects of second-hand smoke on
others and depicts a woman crying. Although the R.J. Reynolds court
contended that this image did not “offer any information about the
health effects of smoking,”209 that, again, is not the requisite standard. At the most, this image adds to the textual statement the gloss
that “individuals will cry if they get fatal lung disease,” which hardly
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210. Required Warnings for Cigarette Packages and Advertisements, 76 Fed.
Reg. at 36,649.
211. The FDA’s discussion of this “hole in throat” warning largely focused on
its efficacy, rather than its accuracy. See id. at 36,649, 36,657–59. But see id. at 36,695
(characterizing, without discussion, all of the images as “convey[ing] information
that is factual and uncontroversial regarding the negative health consequences of
smoking”).
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seems to be a proposition that the tobacco manufacturers would
care to argue.
In Warning 8, a man is depicted opening his shirt in a style
reminiscent of Superman, with his undershirt reading “I QUIT.”
The text—“Quitting smoking now greatly reduces serious risks to
your health”—is factual, but the image does not merely illustrate
the text. If the text were accompanied only by the image of a man
without showing his undershirt, that image would clearly be unobjectionable; accordingly, the question is whether the man’s undershirt and the allusion to Superman converts this warning from one
that is factual to one that carries an ideological message or opinion.
Given that the undershirt reads only “I QUIT” rather than expressing the government’s opinion or an ideological message, and taking into account that it was necessary to label the man as someone
who had quit smoking, on balance it seems that Warning 8 should
qualify as factual.
It would be reasonable, however, for the Court to find that
Warning 4 does not fall under Zauderer. Warning 4 states that cigarettes are addictive and is accompanied by an image of a man smoking through a stoma. The FDA indicated that this “image clearly
portrays the addictive nature of cigarettes, depicting a man who is
still smoking despite prior evidence (a stoma in his neck) of surgery
for cancer.”210 But unlike Warning 6, which, when read literally,
depicts something that has certainly happened, the FDA did not
establish that anyone has ever smoked while having a stoma in his
or her neck.211 Warning 4 seems to indicate that smoking is so addictive that people smoke despite having stomas from cancer; the
FDA should perhaps be required to establish the truth of this proposition in order for Zauderer to apply to Warning 4.
The potential problem with Warning 4 becomes clearer when
it is compared with other images the FDA considered to accompany
the textual statement about addiction. Appendix B contains the alternative images. Unlike the image that was chosen, none of these
images make on their face a claim that is not factually supported,
although two of them could be interpreted as doing so. The first
image is clearly intended to indicate that cigarettes are addictive,
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like drugs that one might inject into his or her arm. While it is true
that someone could interpret this image literally to mean that individuals have attempted to inject tobacco using a cigarette, that goes
too strongly against common sense to be a plausible interpretation.
The second image simply depicts a woman smoking in the rain: this
is the least objectionable of the images from a Zauderer perspective.
Finally, the third image implies that cigarette users are manipulated
by their addiction like marionettes are manipulated by their puppeteers. This image would possibly not qualify under Zauderer, as it
leaves the realm of depiction or illustration and adds a fanciful
layer of metaphor to the textual warning. But it is nonetheless
closer to the line than the image actually chosen for Warning 4,
which depicts a scenario that appears realistic but might be demonstrably false.
In addition to the potential exclusion of Warning 4, Zauderer
should not apply to the inclusion of “1-800-QUIT-NOW” in the
graphic warnings.212 Apart from the fact that this line is a smoking
cessation hotline,213 which crosses the line of advocating for certain
behavior rather than informing consumers, the number itself reads
like an imperative statement. The government likely could not require tobacco manufacturers to include the phrase “quit smoking”
on its packaging, but that is the effect of the inclusion of “1-800QUIT-NOW.” If, however, the text instead read “1-800-784-8669,”
then it would arguably be permissible on the basis that it would
merely inform consumers of an available resource, rather than actively advocate a course of action.

The discussion above establishes that Zauderer should apply to
all but one graphic label and the text reading “1-800-QUIT-NOW.”
For these remaining elements, it would be ideal to establish the appropriate standard of review, but that is not an easy task. The D.C.
Circuit applies Central Hudson when a compelled statement falls
outside of Zauderer.214 The Sixth and Seventh Circuits apply strict
scrutiny.215 The Ninth Circuit declined to follow the Seventh Cir-

10/20/2014 11:50:05

212. For an analysis of the quit line under Central Hudson, see R.J. Reynolds,
696 F.3d 1205, 1236–37 (D.C. Cir. 2012) (Rogers, J., dissenting).
213. Required Warnings for Cigarette Packages and Advertisements, 76 Fed.
Reg. at 36,684.
214. See supra Part III.B.
215. Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 554
(6th Cir. 2012) (“If a commercial-speech disclosure requirement fits within the
framework of Zauderer and its progeny, then we apply a rational-basis standard. If it
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B. The Appropriate Standard Outside of Zauderer
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cuit, although it did not expressly hold that Central Hudson should
apply.216 The Supreme Court applied strict scrutiny in Riley,217 but
the Riley Court specifically noted that the commercial speech at issue was intertwined with other “fully protected” speech.218
Courts have emphasized that commercial speech categorically
receives less First Amendment protection than other “fully protected” forms of speech, and strict scrutiny has only been applied by
the Supreme Court to compelled speech in noncommercial contexts. Accordingly, it stands to reason that Central Hudson sets forth
the correct standard for compelled commercial speech outside of
Zauderer. But this is not universally adopted; the fact that the Supreme Court would be able to clarify the correct approach is another factor that weighs in favor of its granting certiorari over R.J.
Reynolds.
C. Analysis of the Graphic Warning Rule Under Various Standards
1. Analysis Under Rational Basis Review or Strict Scrutiny

If the Supreme Court were to determine that Zauderer applies
to the graphic warning requirement and, accordingly, rational basis
review was appropriate, the regulation would almost certainly be
upheld in its entirety. To pass constitutional muster under this standard, there must only be a “rational connection between the warnings’ purpose and the means used to achieve that purpose.”219 This
analysis can rely on “common sense” and the means can advance
the purpose “only slightly.”220 This Note contends that the Graphic
35559-nys_69-1 Sheet No. 156 Side B
10/20/2014 11:50:05

does not, then we treat the disclosure as compelled speech under Wooley v. Maynard and its ilk and apply strict scrutiny.”) (citations omitted); Entm’t Software
Ass’n v. Blagojevich, 469 F.3d 641, 652 (7th Cir. 2006) (“The sticker ultimately
communicates a subjective and highly controversial message . . . . For these reasons, we must apply strict scrutiny to the SEVGL’s requirement that the “18” sticker
be placed on all covered video games.”).
216. Video Software Dealers Ass’n v. Schwarzenegger, 556 F.3d 950, 967 (9th
Cir. 2009) aff’d sub nom. Brown v. Entm’t Merchants Ass’n, 131 S. Ct. 2729 (U.S.
2011) (“We do not adopt the Blagojevich court’s approach here because it is not
clear what authority supported its application of strict scrutiny, and we conclude
that the labeling requirement here is invalid under a less-strict review standard.”).
217. Riley v. Nat’l Fed’n of the Blind of N.C., Inc., 487 U.S. 781, 796 (1988).
218. See, e.g., Brief of Amicus Curiae Defending Animal Rights Today & Tomorrow in Support of Neither Party at *3, R.J. Reynolds (No. 11-5332), 2011 WL
6370458 (arguing that “[n]o Supreme Court case has ever found strict scrutiny
applicable to compelled commercial speech.”).
219. Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 561
(6th Cir. 2012).
220. Id. at 557 (describing the approach taken in Nat’l Elec. Mfrs. Ass’n v. Sorrell, 272 F.3d 104 (2d Cir. 2001)).
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Warning Rule would be upheld under the more rigorous Central
Hudson test.221 Given the lax nature of the rational basis test, all
arguments that the Rule would pass Central Hudson simply apply
with greater force.
On the other hand, if the Supreme Court were to follow the
approach of the Sixth and Seventh Circuits and determine that
strict scrutiny applies, it is unlikely that the Graphic Warning Rule
would survive. As a preliminary matter, few enactments survive strict
scrutiny review.222 Strict scrutiny requires that a statute or regulation be “narrowly tailored to promote a compelling Government
interest,” and “[i]f a less restrictive alternative would serve the Government’s purpose, the legislature must use that alternative.”223 For
reasons discussed in greater detail below, it is likely that the government’s interest here is truly compelling, and it is arguable that the
FDA’s Rule is narrowly tailored to promote that interest. But a less
restrictive alternative clearly exists: the government could simply
advertise the graphic warnings itself, rather than compel tobacco
manufacturers to do so. While this alternative would doubtlessly be
less efficient and less effective than requiring warning labels, it still
would likely cause the Graphic Warning Rule to fail to meet strict
scrutiny’s severe final requirement.
2. Analysis Under Central Hudson
a.

The Central Hudson Test

R

10/20/2014 11:50:05

221. See infra Part IV.C.2.
222. Strauss, supra note 106, at 136 (“While some laws survive such rigorous
scrutiny, most do not.”).
223. United States v. Playboy Entm’t Grp., Inc., 529 U.S. 803, 813 (2000).
224. Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 522
(6th Cir. 2012) (quoting Central Hudson).
225. See supra Part IV.A.1.
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As discussed above, should the Supreme Court determine that
Zauderer does not apply to all or part of the Graphic Warning Rule,
it could apply the Central Hudson test. When applying Central Hudson, a court will first “determine whether the expression is protected by the First Amendment,” which, in the context of
commercial speech, requires that the expression in question “concern lawful activity and not be misleading.”224 It is clear that the sale
of tobacco products is a lawful activity. This analysis assumes that
the Supreme Court would find the commercial expression in question to not be misleading; for reasons discussed above, this is not a
certainty.225 The Supreme Court has most recently restated the remainder of the Central Hudson test as follows:
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[The proponent of the restriction] must show at least that the
statute directly advances a substantial governmental interest
and that the measure is drawn to achieve that interest. There
must be a fit between the legislature’s ends and the means chosen to accomplish those ends. As in other contexts, these standards ensure not only that the State’s interests are
proportional to the resulting burdens placed on speech but
also that the law does not seek to suppress a disfavored
message.226
“The four parts of the Central Hudson test are not entirely discrete. All are important and, to a certain extent, interrelated: Each
raises a relevant question that may not be dispositive to the First
Amendment inquiry, but the answer to which may inform a judgment concerning the other three.”227 This section examines first
the nature of the government’s interest and then the “direct impact” and “fit” requirements of Central Hudson.
b.

Identifying the Government’s Interest

10/20/2014 11:50:05

226. Sorrell v. IMS Health Inc., 131 S. Ct. 2653, 2667–68 (2011) (citations and
internal quotation marks omitted).
227. Greater New Orleans Broad. Ass’n, Inc. v. United States, 527 U.S. 173,
183–84 (1999).
228. R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205, 1218 (D.C. Cir. 2012).
229. Id. at 1218 n.13.
230. Id.
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Central Hudson requires that the challenged government action
advance a “substantial governmental interest.” The graphic warning
label requirement is directed to one interest that is undeniably substantial: decreasing underage tobacco use. The extent to which
other interests toward which it is directed are both substantial and
permissible is debatable.
The D.C. Circuit identified the FDA’s interest as “encourag[ing] current smokers to quit and dissuad[ing] other consumers from ever buying cigarettes.”228 Despite being “skeptical” of
the fact that the government could properly “assert a substantial
interest in discouraging consumers from purchasing a lawful product,” that court assumed that the asserted interest was substantial.229
The court conceded that the Supreme Court has “at least implied”
that smoking cessation is a legitimate governmental interest based
on the Supreme Court’s decision in FDA v. Brown & Williamson Tobacco Corp., in which Justice O’Connor called smoking “perhaps the
most significant threat to public health in the United States.”230
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Both Congress and the FDA listed the myriad health consequences of smoking, especially on children and adolescents. The
Act included forty-nine findings, many of which dealt with the
health effects of smoking. For example, Congress found that “[a]
consensus exists within the scientific and medical communities that
tobacco products are inherently dangerous and cause cancer, heart
disease, and other serious adverse health effects,” and that
“[t]obacco use is the foremost preventable cause of premature
death in America.”231 The FDA’s Graphic Warning Rule, itself over
131,000 words, cites to its own studies as well as public and private
studies performed domestically and internationally, including those
of the Center for Disease Control, the U.S. Department of Health
and Human Services, the Institute of Medicine of the National
Academies, and the Substance Abuse and Mental Health Services
Administration.232 Congress and the FDA establish a prospect that
the Sixth Circuit considered “beyond cavil”: “[T]hat smoking
presents the serious health risks described in the warnings.”233
The D.C. Circuit focused solely on the FDA’s stated purpose
and indicated that, under Central Hudson, it was not permitted to
make assumptions as to the interests asserted.234 But this does not
give the court license to ignore the purposes of Congress, which
mandated that the FDA enact the Graphic Warning Rule.235 Accordingly, the R.J. Reynolds decision gives the government’s asserted
purpose short shrift. Stopping underage tobacco use is undeniably
a legitimate governmental interest. But legislative history shows that
the objectives of the FSPTCA were also “to protect the public
health.”236 This could be a more nuanced interest than simply stop35559-nys_69-1 Sheet No. 158 Side A
10/20/2014 11:50:05

231. Family Smoking Prevention and Tobacco Control Act, Pub. L. No. 11131, 123 Stat. 1776, §§ 2(2), (13).
232. See generally Required Warnings for Cigarette Packages and Advertisements, 76 Fed. Reg. at 36,748–53.
233. Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 558
(6th Cir. 2012).
234. Id. (citing Edenfield v. Fane, 507 U.S. 761, 768 (1993)).
235. The district court also ignored congressional intent. See Supplemental
Brief for Appellants at 4–5 R.J. Reynolds, 696 F.3d 1205 (D.C. Cir. 2012) (No. 125063), 2012 WL 930356, at *4–5 (“Turning principles of judicial review on their
head, the [district] court dismissed the argument for deference to Congress’s judgment as an oh-too-convenient dodge . . . . The district court failed to heed . . . the
Supreme Court’s explanation that deference must be accorded to Congress’s findings as to the harm to be avoided and to the remedial measures adopted for that
end, lest a court infringe on traditional legislative authority to make predictive
judgments when enacting nationwide regulatory policy.”) (citations and alterations
omitted).
236. H.R. REP. NO. 111-58(I), at 14 (2009).
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ping people from smoking; it incorporates a notion of informed
consent to smoking.237 If, as the R.J. Reynolds court surmised, the
intent of the FSPTCA was absolute smoking cessation, then it stands
to reason that Congress would have made smoking illegal.238 The
fact that Congress was willing to allow smoking to continue is reflected in the fact that Congress gave the FDA the ability to regulate
tobacco products “as appropriate for the public health,” as opposed
to applying the default FDA standard of regulating products to be
“safe” or “safe and effective”;239 applying the default standard might
have required the FDA to ban cigarettes. Finally, legislative history
indicates that Congress was concerned that “[t]he current Surgeon
General warnings on tobacco products are ineffective;”240 while this
could indicate an intent to stop individuals from smoking, it also
could indicate an intent to better inform the public.
It is possible, therefore, to define broadly the governmental interest that drives the Graphic Warning Rule. It certainly is intended
to decrease or eliminate underage smoking. It is possibly also intended to eradicate smoking entirely, though based on the analysis
above it seems more likely that it is intended to educate potential
smokers as to the risks of smoking. Perhaps most importantly, the
Rule was enacted “in the interest of public health,”241 which admits
to varied interpretations.
c.

The “Fit” and “Direct Advancement” Requirements

10/20/2014 11:50:05

237. See id. at 4 (“For too long, the tobacco industry in the United States has
escaped the type of ordinary product regulation that applies to most other consumer products. This legislation levels the playing field with respect to tobacco
products so that public health may be protected and improved.”).
238. It is probable that some members of Congress wanted to ban smoking
entirely, and some wanted no regulations at all. To the extent that inquiring into
legislative intent is reasonable, the best approach is to look at intent as expressed
by congressional enactments and findings, which likely represent a compromise
among various stakeholders.
239. See H.R. REP. NO. 111-58(I), at 3.
240. Id. at 4.
241. Required Warnings for Cigarette Packages and Advertisements, 76 Fed.
Reg. at 36,629.
242. Greater New Orleans Broad. Ass’n, Inc. v. United States, 527 U.S. 173,
183–84 (1999) (“The four parts of the Central Hudson test are not entirely
discrete.”).
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Since the elements of the Central Hudson test overlap,242 this
section discusses the remaining requirements together. “The challenged regulation [must] advance[ ] the Government’s interest in a
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243. Disc. Tobacco City & Lottery, Inc. v. United States, 674 F.3d 509, 523
(6th Cir. 2012) (citation omitted).
244. Id.
245. Bd. of Trus. of State Univ. of N.Y. v. Fox, 492 U.S. 469, 480 (1989).
246. R.J. Reynolds, 696 F.3d 1205, 1219 (D.C. Cir. 2012).
247. See H.R. REP. NO. 111-58(I), at 4 (2009) (“The current Surgeon General
warnings on tobacco products are ineffective in providing adequate warnings
about the dangers of tobacco products.”); Required Warnings for Cigarette Packages and Advertisements, 76 Fed. Reg. at 36,629 (citing an Institute of Medicine
report that found the current warnings to be “invisible”).
248. See generally Required Warnings for Cigarette Packages and Advertisements, 76 Fed. Reg. at 36,629–36.
249. See supra Part I.B.
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direct and material way.”243 The Government must demonstrate
this not “by mere speculation or conjecture,” but by showing “that
the harms it recites are real and that its restrictions will in fact alleviate them to a material degree.”244 Central Hudson also requires a
reasonable fit between the challenged action and the government
interest; the government is not required to use “the least restrictive
means” available, but instead to show a means-ends fit that is not
perfect, but reasonable.245
The R.J. Reynolds majority found evidence of the relationship
between the government’s means and ends to be “underwhelming”
and “somewhat misleading,”246 seeming to require proof positive
that graphic warnings will reduce smoking among adolescents. But
assuming arguendo that the FDA did not show that the graphic
warnings would decrease underage smoking, the court reads the
FDA’s objective too narrowly. As discussed above, the FDA has numerous purposes that were broadly defined by Congress. By requiring the FDA to prove that the warnings will affect youth smoking,
the D.C. Circuit simply replaces Congress’s conception of the purpose of the FSPTCA with its own.
It seems clear that the FDA did provide substantial evidence
that Congress’s goals, which include better education of the public
in support of public health, would be furthered by the Rule. The
FDA and Congress both concluded that current warnings are too
easily ignored;247 to address this, the FDA meticulously planned the
warning requirement to communicate health information in an effective and memorable way.248 The FDA relied on international
consensus as to the efficacy of graphic warnings and promulgated a
rule that comports with the FCTC.249 Finally, the FDA cited in R.J.
Reynolds numerous studies that support the proposition that the
memorable graphic warnings will support its goal of having a bet-
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ter-informed public.250 When the governmental interest is defined
broadly, the Rule both directly and materially advances that
interest.
The Graphic Warning Rule is directed at a public health crisis,
the abatement of which is a compelling government interest. In deciding that the means of the Rule did not “fit” with its public health
ends, the court accorded no deference to Congress, which tried to
remedy the inefficacy of the current Surgeon General’s warnings by
requiring the FDA to suggest graphic labels. In effecting Congress’s
intent, the FDA relied on international consensus on labeling requirements and numerous scientific studies. If all or part of the
Graphic Warning Rule is considered under the Central Hudson test,
it should pass constitutional muster.
CONCLUSION
The Supreme Court should overturn the D.C. Circuit’s decision in R.J. Reynolds. As demonstrated above, there are interpretations of the compelled speech and commercial speech doctrines
that would allow the FDA’s Graphic Warning Rule to be upheld,
thereby allowing congressional intent to govern the response to underage tobacco use. In particular, this Note proposes that most elements of the Rule can be upheld under Zauderer, with the
remaining elements upheld under Central Hudson. In addition, by
reviewing R.J. Reynolds, the Supreme Court could not only clarify
how these two important doctrines interact, but also resolve discrepancies in the application of Zauderer by removing the inconsistently applied requirement of consumer deception.
35559-nys_69-1 Sheet No. 159 Side B
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250. Brief for Appellants at 32–33, R.J. Reynolds, 696 F.3d 1205 (No. 11-5332),
2011 WL 6179451, at *32–33 (citations and edits omitted) (“A recent review that
summarized the results of 15 studies concluded that significant proportions of
adult and youth smokers report that large text and pictorial health warnings have
reduced their consumption levels, increased their likelihood of quitting, increased
their motivation to quit and increased the likelihood of remaining abstinent following a quit attempt. Similarly, a study comparing the European Union’s large,
text-only warnings to its new pictorial warnings concluded that the results clearly
demonstrate that visual messages, as opposed to text warnings, are more effective.
Research also suggests that larger pictorial warnings sustain their effects longer
than their text-only counterparts.”).
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APPENDIX A251

Warning 1

Warning 2
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251. These images appeared in their original form in full color.
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