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INTRODUCTION

Here are two basic facts about criminal justice in the United
States. First, the United States imprisons a higher proportion of its
population than any other nation in the world,1 and second, the
United States is more dependent on plea bargaining than any other
nation.2 Those things are not a coincidence.

The thesis of this Article is that plea bargaining was a major
cause of the United States’ mass incarceration. Together with new
sentencing laws and other developments, it produced skyrocketing
imprisonment. If U.S. prosecutors had bargained less or not at all,
imprisonment rates would be lower.

I.
DEPENDENCY ON PLEA BARGAINING LEADS TO

LONGER, NOT SHORTER, SENTENCES

Plea bargaining produces more severe sentences than would
exist without it—a proposition that may seem counterintuitive.
Criminal defendants plead guilty in overwhelming numbers be-
cause they believe bargaining reduces their sentences, and when
one looks to the harsh dilemmas they face, they are correct. In the
federal courts, the sentences imposed following guilty pleas are
only about one-third as long as those imposed following convictions

* Julius Kreeger Professor Emeritus, The University of Chicago Law School. I
am grateful to Marc Mauer, William Ortman, and Stephen Schulhofer for valuable
comments.

1. ROY WALMSLEY, WORLD POPULATION List 2 (12th ed. 2018), http://
www.prisonstudies.org/sites/default/files/resources/downloads/wppl_12.pdf
[https://perma.cc/YGB6-T97Y].

2. Ninety-seven percent of the felony convictions in the federal courts and
ninety-five percent of those in the state courts are the result of guilty pleas. No
other nation matches those numbers. See U.S. DEPT. OF JUSTICE, UNITED STATES

ATTORNEYS’ ANNUAL STATISTICAL REPORT FISCAL YEAR 2017, Table 2A, https://
www.justice.gov/usao/page/file/1081801/download [https://perma.cc/L5EH-
3U7W]; U.S. DEPT. OF JUSTICE, BUREAU OF JUSTICE STATISTICS, CRIMINAL CASES: SUM-

MARY FINDINGS (July 3, 2018), https://www.bjs.gov/index.cfm?ty=TP&tid=23
[https://perma.cc/LP5H-YKLT].
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at trial.3 Justice Scalia called plea bargaining a way to “beat the
house, that is, to serve less time than the law says [an offender]
deserves.”4 It’s easy to suppose that sentences would be longer in
the absence of this practice and that incarceration rates might be
higher.

It’s a mistake, however, to view the sentences imposed follow-
ing conviction at trial as a baseline. These sentences may be espe-
cially severe because they’ve been inflated to induce guilty pleas,
not because the sentences imposed following guilty pleas are more
lenient than they otherwise would have been.

Justice Scalia’s statement about how defendants can beat the
house by bargaining came in a dissenting opinion, and the Su-
preme Court majority took a different view. It quoted with approval
Professor (now Judge) Bibas: “The expected post-trial sentence is
imposed in only a few percent of cases. It is like the sticker price for
cars: only an ignorant, ill-advised consumer would view full price as
the norm and anything less a bargain.”5 In another case, the Court
quoted Professor Barkow: “[Defendants] who do take their case to
trial and lose receive longer sentences than even Congress or the
prosecutor might think appropriate, because the longer sentences
exist on the books largely for bargaining purposes.”6

3. RACHEL ELISE BARKOW, PRISONERS OF POLITICS: BREAKING THE CYCLE OF

MASS INCARCERATION 131 (2019); see Jed S. Rakoff, Why Innocent People Plead Guilty,
N.Y. REV. BOOKS (Nov. 20, 2014), https://www.nybooks.com/articles/2014/11/
20/why-innocent-people-plead-guilty/ [https://perma.cc/J7PN-AAM6] (“In 2012,
the average sentence for federal narcotics defendants who entered into any kind of
plea bargain was five years and four months, while the average sentence for de-
fendants who went to trial was sixteen years.”); Andrew Chongseh Kim, Underesti-
mating the Trial Penalty: An Empirical Analysis of the Federal Trial Penalty and Critique of
the Abrams Study, 84 MISS. L. J. 1195, 1202 (2015) (finding that “federal defendants
convicted at trial receive sentences that are sixty-four percent longer than similar
defendants who plead guilty, excluding the effects of charge and fact bargaining”)
(emphasis added).

Russell Covey examined two groups of exonerated state-court defendants, not-
ing that, despite their innocence, most defendants in each group had pleaded
guilty. For one group, “trial sentences were . . . on average 6.7 times longer than
plea sentences, with no apparent qualitative differences among the types of crimes
charged or the criminal history of the defendants,” and for the other, trial
sentences were thirteen times longer. Russell Covey, Police Misconduct as a Cause of
Wrongful Convictions, 90 WASH. U. L. REV. 1133, 1166-70 (2013).

4. Lafler v. Cooper, 566 U.S. 156, 186 (2012) (Scalia, J., dissenting).
5. Id. at 168 (majority opinion) (quoting Stephanos Bibas, Regulating the Plea-

Bargaining Market: From Caveat Emptor to Consumer Protection, 99 CAL. L. REV. 1117,
1138 (2011)).

6. Missouri v. Frye, 566 U.S. 134, 144 (2012) (quoting Rachel E. Barkow, Sepa-
ration of Powers and the Criminal Law, 58 STAN. L. REV. 989, 1034 (2006)).
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A Chicago trial judge offered this description of plea bargain-
ing: “He takes some of my time—I take some of his. That’s the way
it works.”7 The inflation of post-trial sentences to induce guilty
pleas is not a sometime thing. It is systematic and pervasive.

Consider where we are. The United States, with five percent of
the world’s population, houses one-quarter of the world’s prison-
ers.8 Its incarceration rate is seven times higher than the average
rate in West European democracies.9 We lock up more people and
keep them locked up longer10 for reasons that have little to do with
our differing crime rates.11 Our incarceration rate—665 per
100,000 people—is also substantially higher than the rate in author-
itarian nations like Russia (402), Iran (284), and Saudi Arabia
(197).12 Currently, 2.1 million people are behind bars in U.S. pris-

7. Albert W. Alschuler, The Trial Judge’s Role in Plea Bargaining, Part I, 76
COLUM. L. REV. 1059, 1089 (1976). The judge offered this explanation to a young
lawyer named Dallin Oaks who is now, at age 89, first counselor in the First Presi-
dency and President of the Quorum of the Twelve Apostles of the Church of Jesus
Christ of the Latter-day Saints. Oaks had been appointed to represent an indigent
defendant charged with the sale of narcotics, an offense carrying a mandatory min-
imum sentence of ten years. At a conference in the judge’s chambers, the prosecu-
tor offered to reduce the charge and to recommend a sentence of two-to-five years
if the defendant would plead guilty. When Oaks appeared hesitant, the judge said,
“I’m not going to tell you what to do, young man, but I can tell you what I’ll do. If
your client goes to trial and is convicted, the minimum term will not be just the ten
years required by the statute. The minimum term will be twenty years in the peni-
tentiary.” The judge added after a pause, “He takes some of my time—I take some
of his. That’s the way it works.”

8. JOHN F. PFAFF, LOCKED IN: THE TRUE CAUSES OF MASS INCARCERATION AND

HOW TO ACHIEVE REAL REFORM 1 (2017).
9. NAT’L RESEARCH COUNCIL OF THE NAT’L ACADS., THE GROWTH OF INCARCER-

ATION IN THE UNITED STATES: EXPLORING CAUSES AND CONSEQUENCES 37 (Jeremy
Travis et al. eds., 2014).

10. See JUSTICE POLICY INST., FINDING DIRECTION: EXPANDING CRIMINAL JUSTICE

OPTIONS BY CONSIDERING POLICES OF OTHER NATIONS (2011) (comparing the fre-
quency and length of prison sentences in Canada, England and Wales, Germany,
and the United States); Joshua Kleinfeld, Two Cultures of Punishment, 68 STAN. L.
REV. 933 (2016) (exploring differences in the frequency of capital sentences, the
frequency of sentences of life without parole, the frequency of sentences longer
than ten years, prison conditions, the treatment of repeat offenders, the imposi-
tion of civil disabilities, and the ability of released prisoners to secure employ-
ment). See generally JAMES Q. WHITMAN, HARSH JUSTICE: CRIMINAL PUNISHMENT AND

THE WIDENING DIVIDE BETWEEN AMERICA AND EUROPE (2003).
11. See FRANKLIN ZIMRING & GORDON HAWKINS, CRIME IS NOT THE PROBLEM:

LETHAL VIOLENCE IN AMERICA 3–21 (1997) (demonstrating that, apart from crimes
of lethal violence, “rates of crime are not greatly different in the United States
from those in other developed nations”).

12. WALMSLEY, supra note 1, at tbl.1.
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ons and jails.13 Nearly all of them pleaded guilty—97% percent of
those convicted of felonies in federal courts and 95% of those con-
victed of felonies in state courts.14

Ponder, then, these questions. Do you suppose the members of
this army got lucky and found a way to “beat the house”? Do you
imagine they are punished less than they deserve? Do you suppose
their sentences are inadequate to protect the public? Do you be-
lieve the United States achieved its record for mass incarceration
while punishing 95% of all offenders too lightly to accomplish
whatever-on-earth it is that criminal punishment is supposed to ac-
complish? If you do, there’s a bridge within two miles of the NYU
Law School I want to sell you.

Gerard Lynch commented in 2003, “Given the extreme severity
of sentencing in the United States by world standards, . . . it is hard
to take seriously the notion that ninety percent of those serving our
remarkably heavy sentences are the beneficiaries of ‘bargains.’”15

Moreover, what happened in the United States is what’s likely to
happen whenever a nation becomes dependent on plea bargaining.

As a thought experiment, consider the prosecutor who in-
vented this practice. Once upon a time, he lived in a land in which
both the sentences imposed following convictions at trial and those
imposed following guilty pleas were the sentences defendants were
thought to deserve. One day, however, this prosecutor said to a de-
fendant, “The resources our criminal justice system can devote to
trying cases are limited. Besides, a jury might acquit you. If you
plead guilty, I will therefore recommend a punishment less severe
than the one you deserve.” (Or perhaps this prosecutor took an
instrumental rather than a retributivist view of punishment and said
to the defendant, “Because resources are limited and a jury might

13. U.S. DEPT. OF JUSTICE, BUREAU OF JUSTICE STATISTICS, CORRECTIONAL POPU-

LATIONS IN THE UNITED STATES, 2016 at 2 tbl.1 (2018), https://www.bjs.gov/con-
tent/pub/pdf/cpus16.pdf [https://perma.cc/Q5HX-6RS3]; see PFAFF, supra note
8, at 2 (“[I]t’s clear that tens of millions of Americans have spent time in prison or
jail since the 1970s.”); Rachel Werner, Almost Half of U.S. Adults Have Seen a Family
Member Jailed, Study Shows, WASH. POST (Dec. 6, 2018), https://
www.washingtonpost.com/crime-law/2018/12/06/almost-half-us-adults-have-seen-
family-member-jailed-study-shows/?utm_term=.366809b65137 [https://perma.cc/
SG8T-UJFC] (reporting that at least one family member of almost half of all U.S.
adults has been incarcerated).

14. UNITED STATES ATTORNEYS’ ANNUAL STATISTICAL REPORT FISCAL YEAR 2017,
supra note 2, at tbl.2A; BUREAU OF JUSTICE STATISTICS, CRIMINAL CASES: SUMMARY

FINDINGS, supra note 2.
15. Gerard E. Lynch, Screening Versus Plea Bargaining: Exactly What Are We Trad-

ing Off, 55 STAN. L. REV. 1399, 1402 (2003).
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acquit you, I will recommend a punishment less severe than the one
needed to deter crime if you plead guilty.”)

This prosecutor might have struck many bargains before peo-
ple noticed that nearly all offenders were receiving less punishment
than they deserved and less than was necessary to protect the pub-
lic. At this point, however, someone would have observed that, if
the object was to ensure conviction in doubtful cases and conserve
judicial and prosecutorial resources, the prosecutor’s sacrifice of
public values was unnecessary. Increasing the punishment of de-
fendants convicted at trial would deter trials and ensure conviction
just as effectively as reducing the punishment of defendants who
plead guilty. It would accomplish these things, moreover, while fully
protecting the public and punishing offenders as much as they de-
serve. If the punishment for standing trial were tough enough,
nearly all defendants would abandon the right to trial. Carrying out
the threat to punish them would only occasionally be necessary.
Upon hearing this insight, almost everyone other than criminal de-
fendants—prosecutors, legislators, judges, and even some defense
attorneys—might have cheered.

Of course, the enhancement of post-trial sentences to en-
courage guilty pleas probably did not happen in precisely this way.
Much of it—though not all—might have been unconscious. Sane
societies, however, do not sentence 95% of all offenders to less than
they deserve—especially when punishing a small number of offend-
ers for the crime of standing trial can accomplish the same econ-
omy. Perhaps plea bargaining once reduced deserved sentences in
exchange for pleas, just as Justice Scalia imagined it did. The dy-
namics of plea bargaining, however, pushed toward increased post-
trial sentences.16 And when the sentences imposed through plea
bargaining are appropriate for the crimes committed and the
sentences imposed following conviction at trial include a tariff, ag-
gregate sentences increase.

The fact that plea bargaining pushes a society toward harsher
sentences, however, is only the start of the story.

16. One likely instrument of change in legislative bodies is Zimring’s eraser.
See Franklin E. Zimring, Making the Punishment Fit the Crime: A Consumer’s Guide to
Sentencing Reform, 6 HASTINGS CTR. REP., Dec. 1976, at 13, 17 (“[I]t takes no more
than an eraser and a pencil to make a one-year ‘presumptive sentence’ into a six-
year sentence for the same offense.”).
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II.
PLEA BARGAINING INCREASES THE NUMBER OF

PEOPLE SENT TO PRISON

That plea bargaining produces tougher sentences may seem
counterintuitive. That plea bargaining increases the number of
people sent to prison, however, isn’t counterintuitive at all. It may
in fact seem too obvious to mention. Increasing the number of con-
victions is what plea bargaining is for. It enables the courts to pro-
cess more cases, and it assures conviction in cases that otherwise
would end in acquittal. According to many of its boosters, the chief
virtue of plea bargaining is that it produces more punishment
bangs for the buck.17

Almost invariably, however, the judges, lawyers, and scholars
who praise plea bargaining focus only on the cost of producing
punishment orders (sentences), not on the cost of carrying them
out. And by reducing the cost of imposing criminal punishment,
plea bargaining has given America more of it.18

When people can require others to pay the costs of their ac-
tions—when they need not “internalize” costs—economists de-
scribe the situation as one of moral hazard. And American
prosecutors and trial judges usually can be tough on crime without
pausing to consider imprisonment costs. Neither they nor the gov-
ernments for which they work pay these costs. The prosecutors and
judges typically are county officials while imprisonment costs are
paid by the state.

The counties that employ prosecutors and judges, however,
run the jails where inmates serve sentences of one year or less, and
they also run the offices that administer non-incarcerative
sentences. As John Pfaff summarizes the effect of this arrangement,
“For the prosecutor, leniency is actually more expensive than sever-
ity, and severity is practically free.”19 Even in the federal system,
however, in which one set of taxpayers funds both prisons and pros-
ecutors, prosecutors do not appear to take much account of impris-

17. See, e.g., Frank H. Easterbrook, Criminal Procedure as a Market System, 12 J.
LEGAL STUD. 289, 309 (1983).

18. See Darryl K. Brown, The Perverse Effects of Efficiency in Criminal Process, 100
VA. L. REV. 183, 220 (2014) (“Cheaper convictions make for cheaper criminal law
enforcement, which is likely to mean more criminal punishment.”); William J.
Stuntz, The Pathological Politics of Criminal Law, 100 MICH. L. REV. 505, 529 (2001)
(“[A]ll of us tend to respond to price changes: we do more of something when it
becomes cheaper and less when it becomes more expensive.”).

19. PFAFF, supra note 8, at 143.
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onment costs. Defended as a “market system,”20 plea bargaining in
fact has produced an assembly-line pile-up of the sort depicted in a
1952 episode of I Love Lucy.21 The machinery for mass-producing
imprisonment orders just keeps running.

In 1983, I published an article titled Implementing the Criminal
Defendant’s Right to Trial: Alternatives to the Plea Bargaining System.22

In 1984, Stephen Schulhofer published one titled Is Plea Bargaining
Inevitable?23 Together, we devoted almost 200 pages to refuting the
claim that plea bargaining is an economic necessity. But we blew it.
Instead of merely arguing that plea bargaining is unnecessary as a
cost-saving measure, we should have observed that it’s a budget-
buster.24  State and local spending on prisons and jails rose from
about $6 billion per year in the early 1980s to nearly $80 billion in
2013.25 In the years between 1985 and 2000, federal and state gov-
ernments opened an average of one new prison each week.26

III.
THE STORY OF MASS INCARCERATION IS A STORY

OF INCREASED PROSECUTORIAL POWER

A. The Legitimation of Plea Bargaining

The American imprisonment rate varied little from the late
nineteenth century until 1972. Then this rate (the rate of people in
prisons, not jails) rose nearly six-fold in 36 years—from 93 per
100,000 in 1972 to 536 per 100,000 in 2008.27 Since 2008, the im-

20. See Easterbrook, supra note 17.
21. See I Love Lucy: “Lucy and Ethel Wrap Chocolates” (CBS television broadcast

Sept. 15, 1952), https://www.youtube.com/watch?v=8NPzLBSBzPI [https://
perma.cc/84ES-XVFG].

22. Albert W. Alschuler, Implementing the Criminal Defendant’s Right to Trial: Al-
ternatives to the Plea Bargaining System, 50 U. CHI. L. REV. 931 (1983).

23. Stephen J. Schulhofer, Is Plea Bargaining Inevitable?, 97 HARV. L. REV. 1037
(1984).

24. If we’d done that, however, people would have been even more convinced
that we were crazy. Some of the economizing measures we proposed would have
enabled criminal courts to process many cases with limited resources. Unlike plea
bargaining, however, they would have produced convictions only when prosecu-
tors could establish guilt beyond a reasonable doubt. These alternatives would
have reduced the number of prisoners, probably substantially. See infra Part IV.

25. PFAFF, supra note 8, at 94. In constant 2013 dollars, the increase was from
about $17 billion yearly to nearly $80 billion yearly.

26. MARC MAUER, RACE TO INCARCERATE 1–2 (2d ed. 2006).
27. See PFAFF, supra note 8, at 1–2.
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prisonment rate has declined to 498 per 100,000, slightly more than
five times its 1972 level.28

Shortly before the imprisonment rate shot upward, plea bar-
gaining became legitimate. Despite the disapproval of appellate
courts,29 bargaining was a frequent practice by the time a series of
crime commission reports documented its extent in the 1920s.30 As
William Ortman comments, “[The crime commissions] were aghast
by the phenomenon they’d exposed, which they decried as
prosecutorial ‘corruption,’ manipulated by criminals to ‘escape’
their due punishment.”31

In the late 1950s and the 1960s, a number of judicial decisions
approved plea bargaining.32 Many observers, however, continued to
regard the practice as seedy, unbecoming, and illegal.33 In 1957, a
panel of the Fifth Circuit wrote, “Justice and liberty are not the sub-
jects of bargaining and barter,”34 and in 1965, the Sixth Circuit de-
clared, “It is clear, of course, that a plea of guilty induced by a
promise of lenient treatment is an involuntary plea and hence
void.”35 Although guilty pleas were said to account for 90 percent of
all convictions in the mid-1960s,36 plea bargaining remained so dis-
reputable that, according to the authors of the American Bar Asso-
ciation Standards for Criminal Justice, “It was not uncommon . . . for
defendants to plead guilty, declaring to the court that no promises

28. Id. Historic data concerning the jail-incarceration rate and thus the total
incarceration rate are unavailable for the period before 1970. The total incarcera-
tion rate rose from 161 per 100,000 in 1972 to a high of 767 per 100,000 in 2007.
NAT’L RESEARCH COUNCIL OF THE NAT’L ACADS., supra note 9, at 33 (2014). Al-
though I refer to the “total” incarceration rate, this rate does not include people in
military prisons, immigration detention facilities, and police lockups, and it does
not include people committed to mental hospitals.

29. See Albert W. Alschuler, Plea Bargaining and Its History, 79 COLUM. L. REV.
1, 19–24 (1979); cf. Insurance Co. v. Morse, 87 U.S. (20 Wall.) 445, 451 (1874) (“A
man may not barter away his life or his freedom, or his substantial rights.”).

30. See Alschuler, supra note 29, at 26–32.
31. William Ortman, When Plea Bargaining Became Normal, 100 B.U. L. REV.

1435, 1435 (2020).
32. See Albert W. Alschuler, The Prosecutor’s Role in Plea Bargaining, 36 U. CHI.

L. REV. 50, 51 n.11 (1968) (citing cases).
33. See, e.g., Samuel Dash, Cracks in the Foundation of Criminal Justice, 46 Ill. L.

Rev. 385, 392–405 (1951).
34. Sheldon v. United States, 242 F.2d 101, 113 (5th Cir.), rev’d en banc, 246

F.2d 571 (5th Cir. 1957), rev’d per curiam, 356 U.S. 26 (1958).
35. Scott v. United States, 349 F.2d 641, 643 (6th Cir. 1965). The Sixth Circuit

was behind the times. The legal proposition it called clear in 1965 was already very
shaky. See supra note 32 and accompanying text.

36. DONALD J. NEWMAN, CONVICTION: THE DETERMINATION OF GUILT OR INNO-

CENCE WITHOUT TRIAL 3 (1966).
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of any kind had been made, despite knowledge by all the parties
that the prosecutor had agreed to dismiss certain charges or to rec-
ommend a particular sentence in return for the guilty plea.”37

In 1967 and 1968, the American Bar Association and the Presi-
dent’s Commission on Law Enforcement and the Administration of
Justice concluded that it was time to bring plea bargaining from the
shadows and to place plea agreements on the record.38 The Presi-
dent’s Commission declared, “Plea negotiations can be conducted
fairly and openly, can be consistent with sound law enforcement
policy, and can bring a worthwhile flexibility to the disposition of
offenders.”39

In 1970, the Supreme Court, departing from the standards of
waiver it observed in every other situation,40 upheld the constitu-
tionality of plea bargaining.41 A year later, one year before the
prison explosion began, the Court observed, “Disposition of
charges after plea discussions is not only an essential part of the

37. ABA STANDARDS FOR CRIMINAL JUSTICE § 14-3.1 cmt. (A.B.A. 2d ed. 1980);
see WILLIAM F. MCDONALD, PLEA BARGAINING: CRITICAL ISSUES AND COMMON PRAC-

TICES 110 (1985) (referring to the “‘pious fraud’ of denying for the record that any
promises, threats, or inducements had influenced the plea”).

38. ABA PROJECT ON MINIMUM STANDARDS FOR CRIMINAL JUSTICE, STANDARDS

RELATING TO PLEA OF GUILTY ((Tent. draft) ed. 1967) (approved by the ABA with
minor revisions in 1968, see 2 Crim. L. Rep. 2419, 2422 (1968)); PRESIDENT’S
COMM’N ON LAW ENF’T & ADMIN. OF JUSTICE, THE CHALLENGE OF CRIME IN A FREE

SOCIETY 134–37 (1967).
39. PRESIDENT’S COMM’N ON LAW ENF’T & ADMIN. OF JUSTICE, supra note 38, at

135. The Commission added, “[Plea bargaining] imports a degree of certainty and
flexibility into a rigid, yet frequently erratic system. The guilty plea is used to miti-
gate the harshness of mandatory sentencing provisions and to fix a punishment
that more accurately reflects the specific circumstances of the case than otherwise
would be possible under inadequate penal codes.” Id.

Although the Commission’s talk of flexibility sounded good, the legal profes-
sion’s attachment to flexibility proved fleeting. Before long, Marvin Frankel ar-
gued that American law provided far too much flexibility in the disposition of
offenders. See Marvin E. Frankel, Lawlessness in Sentencing, 41 U. CIN. L. REV. 1
(1972); MARVIN E. FRANKEL, CRIMINAL SENTENCES: LAW WITHOUT ORDER (1973).
Frankel’s work sparked a movement for sentencing guidelines that, in practice,
restricted the discretion of judges, left the discretion of prosecutors untouched,
and afforded the benefits of flexibility only to defendants who pleaded guilty. See
infra Section III.C.

40. See Albert W. Alschuler, The Supreme Court, the Defense Attorney, and the
Guilty Plea, 47 U. COLO. L. REV. 1, 68–69 (1975) (noting that a waiver of rights
would be invalid if a prosecutor obtained it by promising a lighter sentence in
exchange for a defendant’s agreement to stand trial without an attorney or not to
cross-examine any of the state’s witnesses and calling it “incongruous for the Court
to uphold a guilty plea that waives . . . these rights and more”).

41. Brady v. United States, 397 U.S. 742 (1970).
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[criminal] process, but a highly desirable part for many reasons.”42

With bargaining open, respectable, and commended, the stage was
set for an ever-greater realization of its potential to subvert rights,
foreclose trials, and increase punishment.

B. The Law’s Shadow

Although settlement negotiations are said to occur in the
shadow of the law,43 Stephanos Bibas, William Stuntz, and others
have argued that this metaphor does not capture how plea bargain-
ing works.44 Bargaining prosecutors and defense attorneys do not
simply estimate the sentence that would be imposed if a defendant
were convicted at trial, discount this sentence by the likelihood of
acquittal, and approve only bargains that improve both parties’ ex-
pected return.45

Private defense attorneys, for example, profit from disposing of
cases quickly, especially when they’ve collected their fees in ad-
vance. Their interests can lead them to accept sentences more se-

42. Santobello v. New York, 404 U.S. 257, 261 (1971).
43. See Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the

Law: The Case of Divorce, 88 YALE L.J. 950 (1979).
44. See Stephanos Bibas, Plea Bargaining Outside the Shadow of Trial, 117 HARV.

L. REV. 2463 (2004); William J. Stuntz, Plea Bargaining and Criminal Law’s Disappear-
ing Shadow, 117 HARV. L. REV. 2548 (2004); Stephen J. Schulhofer, Criminal Justice
Discretion as a Regulatory System, 17 J. LEGAL STUD. 43, 44, 49–60 (1988) (showing
that “criminal procedure lacks the distinctive equilibrium mechanisms that charac-
terize ordinary commercial markets”); Alschuler, supra note 32, at 52-53 (observ-
ing that bargaining prosecutors act in four different roles, only one of which
requires them to “estimate the sentence that seems likely after a conviction at trial,
discount this sentence by the possibility of an acquittal, and balance the ‘dis-
counted trial sentence’ against the sentence [they] can insure through a plea
agreement”); Albert W. Alschuler, Personal Failure, Institutional Failure, and the Sixth
Amendment, 14 N.Y.U. J. OF L. & SOC. CHANGE 149, 149 (1986) (“Apologists for plea
bargaining draw pictures of well-informed defendants, advised by capable attor-
neys, making rational assessments of surrender and gain. These apologists know
that, were they to peer into the pit, they often would find their assumptions
unjustified.”).

45. Bibas maintains that adhering to this model would “mean there is no
need to abolish plea bargains . . . because plea outcomes already [would] incorpo-
rate the value of trial safeguards.” Bibas, supra note 44, at 2466. Trials, however,
punish defendants only after someone finds them guilty. The “shadow” model de-
clares that a defendant can be half-guilty and can appropriately be punished half
as severely as an honest-to-God criminal would be punished. Even if plea bargain-
ing matched this model, it would be a nearly perfect device for convicting the
innocent. See generally Albert W. Alschuler, A Nearly Perfect System for Convicting the
Innocent, 70 ALBANY L. REV. 919 (2016).
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vere than the “shadow” metaphor indicates they should.46 Similarly,
prosecutors may not seek to maximize defendants’ sentences be-
cause, as Stuntz explained, in “a large fraction of cases” today “the
legally authorized sentence is harsher than the sentence prosecu-
tors want to impose.”47 If the expected post-trial sentence is harsh
enough and the likelihood of conviction great enough, prosecutors
can simply sentence. In Stuntz’s words, a prosecutor “has no incen-
tive to order the biggest meal possible. Instead, her incentive is to
get whatever meal she wants, as long as the menu offers it.”48

Even when plea agreements depart from the “shadow” model,
however, the law casts a shadow.49 If Stuntz was correct that prose-
cutors can impose the sentences they prefer, for example, the rea-
son is the one he noted—that the sentences imposed following trial
convictions would be tougher. The bargaining power of prosecu-
tors has burgeoned in years since America legitimized plea bargain-
ing, and prosecutors have used their enhanced power to produce
mass incarceration.50

46. See Bibas, supra note 44, at 2477–78; Albert W. Alschuler, The Defense Attor-
ney’s Role in Plea Bargaining, 84 YALE L.J. 1179, 1181–206 (1975).

47. Stuntz, supra note 44, at 2554.
48. Id. at 2549.
49. See Bibas, supra note 44, at 2545 (“Trials affect pleas, but so do many other

influences unrelated to the merits.”).
50. Jeffrey Bellin describes as “empty” the claim that prosecutors “have lots of

power.” Jeffrey Bellin, The Power of Prosecutors, 94 N.Y.U. L. REV. 171, 176 (2019).
He defines power as the ability to carry out one’s will despite resistance—a defini-
tion drawn from Max Weber but apparently not endorsed by any dictionary. See,
e.g., THE CAMBRIDGE DICTIONARY, https://dictionary.cambridge.org/us/diction-
ary/english/power [https://perma.cc/8FMB-SJ7L] (defining power in part as
“the ability to control events”). Bellin then asks whether prosecutors can carry out
their will despite the resistance of other officials, not whether they can carry out
their will despite the resistance of defendants. Bellin, supra, at 176.

At least as Bellin applies it, Weber’s definition misses the mark. When the king
decided to spend his days playing golf and enjoying a dissolute life, he asked his
valet to make all official decisions, promising to ratify them and sign the necessary
papers before going to bed. Peasants complained that the king had granted the
cruel valet enormous power. Because the valet would have been unable to carry
out his will if the king had resisted, however, Bellin apparently would have assured
the peasants that the valet had no power at all. Bellin also might have concluded
that every official in a government of checks and balances is powerless because
none can carry out his will when others resist.

Justice Jackson, Professor Stuntz, and the other writers that Bellin disparages
understood that the power of U.S. prosecutors is de facto, not de jure, and that
prosecutors have this power because legislators and judges have allowed it. Bellin
offers no response to these writers’ empirical claims—for example, Stuntz’s obser-
vation that in many cases prosecutors effectively set sentences. He instead denies
that de facto power or power granted by others qualifies as power. Cf. BARKOW,
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C. Empowering Prosecutors

The legitimation of plea bargaining was only one of the things
that sparked escalation of the American prison population. Accord-
ing to the FBI’s Uniform Crime Reports, the rate of violent crime in
the United States rose from 1960 through 1991, increasing almost
five-fold from 161 per 100,000 people to 758 per 100,000. After its
peak in 1991, this rate fell sharply for seventeen years, but the incar-
ceration rate continued a sharp ascent. The crime rate had fallen to
459 per 100,000 people by the end of this period (2008). Then the
incarceration rate also turned downward (slightly) while the violent
crime rate continued to fall.51 America’s current violent crime rate
(33852) is as low as it was when the incarceration explosion began in
1972, but its incarceration rate remains five times higher. Accord-
ing to John Pfaff, increased crime explains no more than half of the
growth of the U.S. prison population that occurred in the 1970s
and 1980s, and it explains much less of the increase that occurred
after crime rates turned downward early in the 1990s.53

Here’s an astonishing fact. In the 1960s, while the violent
crime rate more than doubled,54 the population of federal and
state prisons fell by 12%.55 During this decade, it was defense attor-
neys, not prosecutors, who gained bargaining leverage. The princi-
pal source of their enhanced power was the U.S. Supreme Court,
whose decisions extended the Fourth Amendment exclusionary
rule to the states,56 expanded the scope of the Fourth Amend-
ment,57 guaranteed indigent defendants the right to appointed
counsel at trial,58 guaranteed indigent defendants the right to ap-

supra note 3, at 130 (“[P]rosecutors combine legislative, executive, and judicial
powers under one roof—the very definition of tyranny that the separation of pow-
ers was designed to guard against.”).

51. U.S. DEPT. OF JUSTICE, UNIFORM CRIME REPORTING STATISTICS, https://
www.bjs.gov/ucrdata/Search/Crime/State/RunCrimeStatebyState.cfm [https://
perma.cc/D9JR-9TBE].

52. U.S. DEPT. OF JUSTICE, 2017 CRIME IN THE UNITED STATES: VIOLENT CRIME,
https://ucr.fbi.gov/crime-in-the-u.s/2017/crime-in-the-u.s.-2017/topic-pages/vio-
lent-crime [https://perma.cc/34U3-ZRSH].

53. PFAFF, supra note 8, at 3–4.
54. UNIFORM CRIME REPORTING STATISTICS, supra note 51 (showing a growth of

104% in the violent crime rate during the 1960s and a 109% rise in the property
crime rate).

55. MARGARET WERNER CAHALAN, HISTORICAL CORRECTION STATISTICS IN THE

UNITED STATES, 1850–1984  at 29 tbl.3-2 (1986), https://www.bjs.gov/content/
pub/pdf/hcsus5084.pdf [https://perma.cc/B2QM-N6GU].

56. Mapp v. Ohio, 367 U.S. 643 (1961).
57. Katz v. United States, 389 U.S. 347 (1967).
58. Gideon v. Wainwright, 372 U.S. 335 (1963).
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pointed counsel on appeal,59 extended the right to jury trial to the
states,60 forbade comment on a defendant’s failure to testify,61 re-
quired prosecutors to reveal exculpatory evidence,62 expanded the
availability of habeas corpus relief,63 restricted police interroga-
tion,64 limited police lineups,65 and more. Not only did a broader
right to counsel empower lawyers directly, but other procedural
rights, diverted from their apparently intended purposes, became
bargaining chips for lawyers to trade for sentencing discounts.

Studies in some jurisdictions show that sentences declined and
convictions on reduced charges increased in the 1960s.66 Prosecu-
tors apparently found it necessary to offer greater concessions to
keep the level of guilty pleas constant. A Massachusetts prosecutor
commented in 1968, “If guilty pleas are cheaper today, it is simply
because Supreme Court decisions have given defense attorneys an
excellent shot at beating us.”67

The politics of criminal justice took a sharp turn as the 1960s
ended. In 1964, Barry Goldwater was the first major-party nominee
for President to make crime a national issue.68 Although Goldwater
lost badly, Richard Nixon supported the “peace forces” against the
“criminal forces” in 1968 and won.69

Nixon’s appointments transformed the Supreme Court, and
since 1970, the Court’s decisions have afforded increasing leverage
to prosecutors. The Court has authorized “pretext” traffic stops to

59. Douglas v. California, 372 U.S. 353 (1963).
60. Duncan v. Louisiana, 391 U.S. 145 (1968).
61. Griffin v. California, 380 U.S. 609 (1965).
62. Brady v. Maryland, 373 U.S. 83 (1963).
63. Fay v. Noia, 372 U.S. 391 (1963).
64. Miranda v. Arizona, 384 U.S. 436 (1965).
65. Wade v. United States, 388 U.S. 218 (1967).
66. See Edward J. McLaughlin, Selected Excerpts for the 1968 Report of the New York

State Joint Legislative Committee on Crime, Its Causes, Control, and Effect on Society, 5
CRIM. L. BULL. 255, 258 (1969); REPORT OF THE PRESIDENT’S COMM’N ON CRIME IN

THE DISTRICT OF COLUMBIA 243 tbl.5, 245, 248–49 (1966).
67. Alschuler, supra note 29, at 38 (quoting Assistant Attorney General Don-

ald L. Conn).
68. See Charles Mohr, Goldwater Links the Welfare State to Rise in Crime, N.Y.

TIMES, Sept. 11, 1964, at A1.
69. See Richard M. Nixon, Remarks in New York City: “Toward Freedom from Fear”

(May 8, 1968), THE AMERICAN PRESIDENCY PROJECT, http://presidency.proxied.lsit.
ucsb.edu/ws/index.php?pid=123915 [https://perma.cc/PDL9-D2SS]. Theodore
H. White’s book on the 1960 presidential election had no index entry for crime.
THEODORE H. WHITE, THE MAKING OF THE PRESIDENT 196 (1961). His book on the
1968 election devoted a chapter to that issue. THEODORE H. WHITE, THE MAKING

OF THE PRESIDENT 1968 188–223 (1969); see Stuntz, supra note 18, at 524 n.85 (not-
ing this difference between White’s two books).
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search for drugs;70 roadblock stops to find drunk drivers;71 check-
point stops based partly on ethnicity to discover illegal immi-
grants;72 suspicion-less drug testing in schools;73 searches of the
homes of probationers and parolees without probable cause and
without warrants;74 full searches of the interior of automobiles as an
incident of arrest for any offense;75 investigative stops of people
who evade the police in high-crime neighborhoods;76 “consent”
searches at airports (including a “consent” strip search);77 and
“consent” searches of the hand luggage of passengers on interstate
busses that have been stopped mid-journey.78 The Court has lim-
ited Miranda rights in more than 20 cases79 and repeatedly re-
stricted the scope of the Fourth Amendment exclusionary rule.80 It
has severely limited the right to receive exculpatory evidence,81 es-
sentially withdrawn the right to counsel at lineups,82 and greatly re-
stricted the availability of habeas corpus relief.83 The Court has
upheld lengthy sentences mandated by three-strikes laws (including
a sentence of 50 years for stealing videotapes from Kmart).84 It has
found the Federal Sentencing Guidelines constitutional85 and up-
held a bizarre sentencing provision that turned years of imprison-
ment on whether someone sold LSD in blotter paper or sugar
cubes.86 It has refused to consider whether coerced confessions and
other violations of rights produced guilty pleas when defendants
were represented by adequate lawyers.87 It has held that defendants

70. Whren v. United States, 517 U.S. 806 (1996).
71. Michigan Dep’t of State Police v. Sitz, 496 U.S. 444 (1990).
72. United States v. Martinez-Fuerte, 428 U.S. 543, 563–64 (1976).
73. Board of Educ. v. Earls, 536 U.S. 822 (2002).
74. United States v. Knights, 534 U.S. 112 (2001).
75. New York v. Belton, 453 U.S. 454 (1981). The Court retreated from Belton

without formally overruling this decision in Arizona v. Gant, 556 U.S. 332 (2009).
76. Wardlow v. Illinois, 528 U.S. 119 (2000).
77. United States v. Mendenhall, 446 U.S. 544 (1980).
78. United States v. Drayton, 536 U.S. 194 (2002).
79. See Albert W. Alschuler, Miranda’s Fourfold Failure, 97 B.U. L. REV. 849,

868–73 (2017).
80. See Albert W. Alschuler, Herring v. United States: A Minnow or a Shark?, 7

OHIO STATE J. CRIM. L. 463, 463, 510–11 (2009).
81. United States v. Bagley, 473 U.S. 667 (1985).
82. Kirby v. Illinois, 406 U.S. 682 (1972).
83. Wainwright v. Sykes, 433 U.S. 72 (1977); Teague v. Lane, 489 U.S. 288

(1989).
84. Lockyer v. Andrade, 538 U.S. 63 (2003).
85. Mistretta v. United States, 488 U.S. 361 (1989).
86. Chapman v. United States, 500 U.S. 453 (1991).
87. Tollett v. Henderson, 411 U.S. 258 (1973).
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may plead guilty even when they deny their guilt.88 The Court has
upheld a life sentence under a habitual offender statute that a pros-
ecutor sought and obtained because a defendant charged with forg-
ing an $88 check rejected a five-year plea offer.89 It sometimes has
construed federal criminal statutes expansively (though it has done
so less consistently than the lower federal courts).90

Like the courts, state and federal legislatures have empowered
bargaining prosecutors—sometimes by limiting defendants’ proce-
dural rights. In the Feeney Amendment to the PROTECT Act of
2003,91 Congress restricted downward (but not upward) judicial de-
partures from the Federal Sentencing Guidelines and barred judges
from approving a three-level reduction for “acceptance of responsi-
bility” unless a prosecutor requested it.92 Other legislation required
judges to obtain a prosecutor’s permission before approving a
Guidelines departure for “substantial assistance.”93 More significant
legislation, the Antiterrorism and Effective Death Penalty Act of
1996, restricted habeas corpus relief.94 Nearly every state legislature
has approved measures to increase the number of juveniles prose-
cuted as adults and to punish them more severely.95

Congress and state legislatures have regularly added new
crimes to criminal codes and rarely subtracted them. In the federal
courts, a powerful pry-pole for pleas is the Racketeer Influenced
and Corrupt Organizations Act (RICO), enacted in 1970.96 It
threatens defendants with financial forfeitures and long sentences
for conducting the affairs of an enterprise through a pattern of
racketeering activity. The threat, however, frequently vanishes when
defendants agree to plead guilty to some of the “predicate” crimes
alleged to constitute the racketeering activity. Other bargaining
tools provided by Congress include the Continuing Criminal Enter-

88. North Carolina v. Alford, 400 U.S. 25 (1970).
89. Bordenkircher v. Hayes, 434 U.S. 357 (1978).
90. See Stephen F. Smith, Proportionality and Federalization, 91 VA. L. REV. 879,

903–25 (2005) (describing the federal courts’ construction of RICO, the Hobbs
Act, and the mail fraud statute).

91. Prosecutorial Remedies and Other Tools to end the Exploitation of Chil-
dren Today Act of 2003, Pub. L. No. 108-21, 117 Stat. 650. Congress has never
enacted legislation giving “tools” to defense attorneys.

92. See generally Stephanos Bibas, The Feeney Amendment and the Continuing Rise
of Prosecutorial Power to Plea Bargain, 94 J. CRIM. L. & CRIM. 295 (2004).

93. See 18 U.S.C. § 3553(e) (2018); U.S. SENTENCING GUIDELINES MANUAL

§ 5K1.1. (U.S. SENTENCING COMM’N 2004).
94. Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-

132, 110 Stat. 1214.
95. BARKOW, supra note 3, at 35.
96. 18 U.S.C. §§ 1961–1968.
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prise or “drug kingpin” statute (1970),97 the federal program brib-
ery statute (1984),98 the Money Laundering Control Act (1986),99

and a statute criminalizing deprivations of “the intangible right of
honest services” (1988).100 Congress has made federal crimes of
possessing a firearm in a school zone (1990),101 carjacking
(1992),102 drive-by shooting (1994),103 interstate domestic violence
(1994),104 material support for terrorism (1994),105 and perhaps
4450 other things.106 Between 2008 and 2013, Congress approved
an average of eighty new crimes per year.107

William Stuntz maintained that American over-criminalization
is driven not only by “get tough” electoral politics (which he pre-
dicted would someday end) but also by the internal dynamics of the
criminal justice system, which are unlikely to change as long as plea
bargaining “is the criminal justice system,” as the Supreme Court
says it is.108 Stuntz wrote, “[T]he story of American criminal law is a
story of tacit cooperation between prosecutors and legislators, each
of whom benefits from more and broader crimes.”109 He noted,
“Legislators gain when they write criminal statutes in ways that ben-
efit prosecutors. Prosecutors gain from statutes that enable them
more easily to induce guilty pleas.”110

Civil forfeiture of the instrumentalities of crime has a vener-
able history, but Congress first authorized criminal forfeiture (a
more expansive forfeiture imposed as part of a criminal sentence)
in the RICO and Continuing Criminal Enterprise statutes of 1970.
Since then, Congress has made this kind of forfeiture an authorized

97. 21 U.S.C. § 848.
98. 18 U.S.C. § 666.
99. 18 U.S.C. § 1956.
100. 18 U.S.C. § 1346. The Supreme Court construed this statute narrowly

twenty-two years after its enactment. See Skilling v. United States, 561 U.S. 358
(2010).

101. 18 U.S.C. § 992(q).
102. 18 U.S.C. § 2129.
103. 18 U.S.C. § 36.
104. 18 U.S.C. § 2261.
105. 18 U.S.C. § 2339A.
106. JOHN BAKER, REVISITING THE EXPLOSIVE GROWTH OF FEDERAL CRIMES

(2008), https://www.heritage.org/report/revisiting-the-explosive-growth-federal-
crimes [https://perma.cc/G9HM-XMWN].

107. BARKOW, supra note 3, at 29–30.
108. Missouri v. Frye, 566 U.S. 134, 144 (2012) (emphasis added) (quoting

Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract, 101 YALE L.J. 1909,
1912 (1992)).

109. Stuntz, supra note 18, at 510.
110. Id. at 528.
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punishment for more than 250 criminal activities.111 Threats of fi-
nancial ruin prove negotiable, however, when defendants agree to
plead guilty and add to the ranks of American prisoners.

The legislative action most commonly associated with both
mass incarceration and the enhancement of prosecutorial power is
the reform and toughening of sentencing laws in the final quarter
of the twentieth century. California pioneered the movement in
1976 by abolishing parole and greatly limiting judicial sentencing
discretion.112 Twenty other states then revised their sentencing laws
before the federal government joined the movement in 1984.113

Today, twenty-one states have sentencing guidelines;114 twenty-eight
have three-strikes statutes;115 and all fifty have mandatory minimum
sentencing provisions.116 The total number of mandatory minimum
sentencing provisions increased from 77 in 1980 to 284 in 2000.117

In the Sentencing Reform Act of 1984, Congress abolished fed-
eral parole and created the U.S. Sentencing Commission, which it
directed to prepare mandatory sentencing guidelines.118 These
guidelines were to require sentences “at or near the maximum term
authorized” when offenders had previously been convicted of vari-
ous crimes,119 and they also were to “minimize the likelihood that

111. NORMAN ABRAMS, SARA SUN BEALE & SUSAN RIVA KLEIN, FEDERAL CRIMI-

NAL LAW AND ITS ENFORCEMENT 1041 (5th ed. 2010); see 21 U.S.C. §§ 853, 881.
112. See PHILLIP E. JOHNSON & SHELDON I. MESSINGER, CALIFORNIA’S DETERMI-

NATE SENTENCING LAW: HISTORY AND ISSUES (1978); see also Albert W. Alschuler,
Sentencing Reform and Prosecutorial Power: A Critique of Recent Proposals for “Fixed” and
“Presumptive” Sentencing, 126 U. PA. L. REV. 550, 571 (1978) (describing the Califor-
nia Determinate Sentencing Law as “a bargainer’s paradise”); id. at 574 n.70 (quot-
ing the statement of D. Lowell Jensen, then the District Attorney of Alameda
County, that many prosecutors supported the Determinate Sentencing Law pre-
cisely because it enhanced their power).

113. See SANDRA SHANE-DUBOW, ALICE P. BROWN & ERIK OLSEN, SENTENCING

REFORM IN THE UNITED STATES: HISTORY, CONTENT, AND EFFECT (1985) (state-by-
state survey); Michael H. Tonry, Real Offense Sentencing: The Model Sentencing and
Corrections Act, 72 J. CRIM. & CRIM. 1550, 1551 (1981).

114. See NAT’L CTR. FOR STATE COURTS, STATE SENTENCING GUIDELINES:
PROFILES AND CONTINUUM (2008), https://www.ncsc.org/~/media/microsites/
files/csi/state_sentencing_guidelines.ashx [https://perma.cc/8LER-6WE8].

115. See Three-Strikes Law, WIKIPEDIA, https://en.wikipedia.org/wiki/Three-
strikes_law [https://perma.cc/8SCM-RDHX].

116. DALE PARENT ET AL., MANDATORY SENTENCING (1997), https://
www.ncjrs.gov/txtfiles/161839.txt [https://perma.cc/ZX2S-PUYA].

117. BARKOW, supra note 3, at 33.
118. Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, 98 Stat.

1976. In 2005, a constitutional ruling of the Supreme Court made the guidelines
discretionary. United States v. Booker, 543 U.S. 220 (2005).

119. 28 U.S.C. § 994(h).
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the Federal prison population will exceed the capacity of the Fed-
eral prisons.”120

At the time Congress enacted the Sentencing Reform Act, it
also approved the Armed Career Criminal Act of 1984.121 This stat-
ute mandated a minimum sentence of fifteen years for a felon in
possession of a firearm who had three or more prior convictions for
robbery or burglary. In 1986 and later years, Congress added other
mandatory minimum sentences for possessing or using firearms
while committing violent or serious drug crimes.122

The Anti-Drug Abuse Act of 1986 created mandatory minimum
sentences for a large number of drug-trafficking offenses.123 Most
notably, after legislators vied with one another to offer the toughest
proposals for punishing crack crimes, Congress enacted the most
severe and racially discriminatory proposal of all, one requiring
only one one-hundredth as much crack as powder cocaine to trig-
ger the same minimum sentences.124 The possession of five grams
of crack for purposes of sale triggered the lightest of these penal-
ties—five years.125 Five grams is the weight of two pennies or one
nickel.126 Congress added more mandatory minimum sentences for
drug offenses in 1988,127 and it later approved mandatory mini-
mum sentences for sexual abuse, sex trafficking, child pornogra-
phy, and identity theft.128

In 1987, the U.S. Sentencing Commission submitted its guide-
lines—guidelines that critics predicted would greatly reduce the
use of probation, dramatically increase the length of prison terms,

120. 28 U.S.C. § 994(g).
121. Armed Career Criminal Act of 1984, Pub. L. 98-473, 98 Stat. 2185.
122. See 18 U.S.C. § 924.
123. Anti-Drug Abuse Act of 1986, Pub. L. 99-570, 100 Stat. 3207.
124. See David A. Sklansky, Cocaine, Race, and Equal Protection, 47 STAN. L. REV.

1283, 1289 (1995) (noting that 91% of federal crack defendants in one recent year
were Black and only 3% white); id. at 1296–97 (describing the “partisan bidding
war [in Congress] over the penalties for crack trafficking”); id. at 1303–04 (noting
some racially tinged rhetoric accompanying passage of the 1986 statute).

125. Id. at 1287.
126. U.S. MINT, COIN SPECIFICATIONS, https://www.usmint.gov/learn/coin-

and-medal-programs/coin-specifications [https://perma.cc/JZ35-BZB5]. In 2010,
Congress lowered the powder-crack ratio to 18-to-1 but did not authorize any re-
duction of sentences already imposed. Fair Sentencing Act of 2010, Pub. L. 111-
220, 124 Stat. 2372.

127. Omnibus Anti-Abuse Act of 1988, Pub. L. 100-690, 102 Stat. 4181.
128. U.S. SENTENCING COMM’N, OVERVIEW OF MANDATORY MINIMUM PENALTIES

IN THE FEDERAL CRIMINAL JUSTICE SYSTEM 13–14 (2017), https://www.ussc.gov/re-
search/research-reports/2017-overview-mandatory-minimum-penalties-federal-
criminal-justice-system [https://perma.cc/3GF3-FQ6X].
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and cause a massive increase in the number of federal prisoners.129

In 1994, the Violent Crime Control and Law Enforcement Act130

included a three-strikes provision131 and created 60 new capital
crimes.132

Stephen Schulhofer notes that mandatory minimum sentences
are of two types—”mandatory mandatory minimums” and “discre-
tionary mandatory minimums.” The vast majority are discretion-
ary.133 These “discretionary mandatory minimums” bind judges.
Prosecutors, however, can make them vanish when they charge
crimes without mandatory penalties or substitute charges without
these penalties in exchange for pleas of guilty.

The severity of minimum sentences that are mandatory for
judges alone has led judges to resign. “I just can’t do it anymore,”
one federal judge said.134 Another declared, “I cannot be paid
enough to do this.”135 One who remained on the bench despite her
qualms later declared, “Mandatory minimums made me feel unethi-
cal, even dirty. While I bore the title ‘Honorable Judge,’ I felt less
than honorable and more like a complicit tool of an unjust sys-
tem.”136 Some federal judges declare that eighty percent of the
mandatory minimum sentences they have been required to impose
have been unjust.137 A judge who wept on the bench as he imposed

129. See, e.g., Sentencing Guidelines: Hearings Before the Subcomm. on Criminal Jus-
tice of the H. Comm. on the Judiciary, 100th Cong. 816 (1987) (statement of Albert W.
Alschuler).

130. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. 103-
322, 108 Stat. 1796.

131. 18 U.S.C. § 2559(c).
132. Andrew Glass, House Approves Anti-Crime Bill, Aug. 21, 1997, POLITICO

(Aug. 21, 2017) https://www.politico.com/story/2017/08/21/this-day-in-politics-
aug-21-1994-241808 [https://perma.cc/J3LN-Y8HC].

133. Steven J. Schulhofer, Rethinking Mandatory Minimums, 28 WAKE FOREST L.
REV. 199, 202 (1993).

134. Criticizing Sentencing Rules, U.S. Judge Resigns, N.Y. TIMES, Sept. 30, 1990,
at A1 (quoting Judge Lawrence Irving).

135. POWERLESS ON THE BENCH, CATO POLICY REPORT 9 (2018), https://
www.cato.org/policy-report/januaryfebruary-2018/powerless-bench [https://
perma.cc/MY84-5VNK] (quoting Judge Kevin Sharp).

136. Shira A. Scheindlin, “I Sentenced Criminals to Hundreds More Years than I
Wanted to. I had No Choice”, WASH. POST (Feb. 17, 2017) https://
www.washingtonpost.com/posteverything/wp/2017/02/17/i-sentenced-criminals-
to-hundreds-more-years-than-i-wanted-to-i-had-no-choice/
?utm_term=.e180b1f161f1 [https://perma.cc/Q3AN-29UN].

137. Mallory Simon & Sara Sidner, The Judge Who Says He’s Part of the Greatest
Injustice in America, CNN POLITICS (June 3, 2017) https://www.cnn.com/2017/06/
02/politics/mandatory-minimum-sentencing-sessions/index.html [https://
perma.cc/U9PQ-AY8P] (quoting Judge Mark Bennett); Nancy Gertner & Chiraag
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one of these sentences declared, “It may profit us very little to win
the war on drugs if in the process we lose our soul.”138

Congress has reduced black-robed senior officials charged with
being impartial to impotency and tears. It has left officials who can
be counted on to use their power to coerce waivers of the right to
trial unfettered.139 The Federal Sentencing Commission reported
in 2004 that, after the exercise of prosecutorial discretion in charg-
ing and plea bargaining, only 20% of the defendants who used fire-
arms to commit drug offenses received the supposedly mandatory
sentences prescribed by federal law, and offenders who carried fire-
arms without using them received these sentences less often.140

Throughout the world and throughout history, criminal justice has
offered an array of dreadful scenes. The picture of shackled judges,
triumphant prosecutors, and two million souls in hell ranks highly.

Congress surely knew that the mandatory minimum sentences
it enacted were “discretionary mandatories.” It understood that it
was carrying out the “good-cop, bad-cop” stratagem on a grand
scale, playing the bad cop’s role and setting the stage for prosecu-
tors to promise fair treatment if only defendants would acknowl-
edge their guilt and cooperate. What one federal judge said of the

Bains, Mandatory Minimum Sentences are Cruel and Ineffective. Sessions Wants Them
Back, WASH. POST (May 15, 2017) https://www.washingtonpost.com/postevery
thing/wp/2017/05/15/mandatory-minimum-sentences-are-cruel-and-ineffective-
sessions-wants-them-back/?utm_term=.d86a8f0fc95f [https://perma.cc/LNM3-
CSLP] (offering the view of Judge Nancy Gertner).

138. Katherine Bishop, Mandatory Sentences in Drug Cases: Is the Law Defeating
Its Purpose?, N.Y. TIMES, June 8, 1990, at B16 (quoting Judge William W Schwarzer);
see United States v. Washington, 301 F. Supp. 2d 1306 (M.D. Ala. 2004) (protesting
a “draconian” 40-year sentence the court was required to impose in the case of a
22-year-old defendant who had no criminal record until he was arrested twice for
possessing drugs and a firearm); United States v. Angelos, 345 F. Supp. 2d 1227 (D.
Utah 2004) (declaring a 55-year sentence the court was required to impose on a
first-offender “cruel, unjust, and irrational” but declining to hold this sentence
unconstitutional), aff’d, 433 F.3d 738 (10th Cir. 2006); United States v. Kupa, 976
F. Supp. 2d 417, 420 (E.D.N.Y. 2013) (“To coerce guilty pleas . . . prosecutors
routinely threaten ultra-harsh enhanced mandatory sentences that no one—not
even the prosecutors themselves—thinks are appropriate. And to demonstrate to
defendants generally that those threats are sincere, prosecutors insist on the impo-
sition of the unjust punishments when the threatened defendants refuse to plead
guilty.”).

139. As one Twitter user remarked, legislators trust prosecutors to determine
sentences until they become judges. PFAFF, supra note 8, at 131 (quoting Greg
Newburn).

140. U.S. SENTENCING COMM’N, FIFTEEN YEARS OF GUIDELINES SENTENCING: AN

ASSESSMENT OF HOW WELL THE FEDERAL CRIMINAL JUSTICE SYSTEM IS ACHIEVING THE

GOALS OF SENTENCING REFORM 90 (2004), https://www.ussc.gov/sites/default/files/pdf/
. . .and. . ./15-year. . ./15_year_study_full.pdf [https://perma.cc/88AD-9VTP].
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federal sentencing guidelines was true of Congress’s mandatory
minimum sentences and other measures as well: “Enhanced plea
bargaining is actually the central goal.”141

D. The Uses of Prosecutorial Power

1. More guilty pleas. One might reasonably expect that increas-
ing prosecutorial power would lead to an increase in the percent-
age of defendants convicted by guilty plea, but when the Federal
Sentencing Guidelines were new, I doubted it would happen. I
wrote, “Guilty plea rates are currently so high that even substantial
increases in prosecutorial bargaining power cannot yield great in-
creases in these rates.”142 I envisioned some cases in which prosecu-
tors would refuse to bargain, and I also imagined a stubborn group
of defendants who would refuse to plead guilty whatever they were
offered: a group composed partly of innocent defendants with an
irrational faith that the truth would set them free, partly of overly
optimistic guilty defendants, partly of guilty defendants too
ashamed to admit their guilt, and partly of both innocent and guilty
defendants who, like the experimental subjects in retaliation
games, would resist unfair treatment even when they were certain
to pay a price.

But I was wrong. If a core group of defendants exists who sim-
ply will not plead guilty, it is small. Guilty pleas, which accounted
for 87% of all federal convictions in the years before the Guide-
lines, account for 97% today.143 As crime rates, caseloads, convic-
tions, and prison populations burgeoned, not only the percentage
of federal criminal cases resolved by trial but also the number of
trials in the federal courts declined:

141. United States v. Green, 346 F. Supp. 2d 259, 270 (D. Mass. 2004) (Young,
J.).

142. Albert W. Alschuler, The Selling of the Sentencing Guidelines, in THE U.S.
SENTENCING GUIDELINES: IMPLICATIONS FOR CRIMINAL JUSTICE 49, 91 n.4 (Dean J.
Champion ed., 1989).

143. U.S. SENTENCING COMM’N, supra note 140, at 30; UNITED STATES ATTOR-

NEYS’ ANNUAL STATISTICAL REPORT FISCAL YEAR 2017, supra note 2, at Table 2A. The
seemingly irresistible bargains offered by federal “fast track” programs have pro-
duced an “Ivory Snow” guilty plea rate of 99.4% in immigration cases. Brown, supra
note 18, at 203.
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Number of Authorized Federal District Court Judgeships, Federal
Prisoners, and Federal Criminal Trials in 1962 and

2017144

 1962 2017

Judgeships 302 667

Prisoners 24,000 186,000

Criminal Trials 5,097 2,123

As this table shows, since 1962—as the number of authorized
district court judgeships doubled and the number of prisoners mul-
tiplied eight times—the number of criminal trials declined by 60%.
Marc Miller remarks that the Federal Sentencing Guidelines
“achieved the virtual elimination of trials in the federal system.”145

And the Guidelines had help.
2. More Sweeping Waivers. Prosecutors can use their bargaining

power to obtain not only waivers of the right to trial but waivers of
other rights too. Before plea bargaining became legitimate and in-
carceration rates began their ascent, agreements that included waiv-
ers of the right to appeal were rare or nonexistent.146 In 1999,
however, an amendment to the Federal Rules of Criminal Proce-
dure approved agreements barring both appeals and post-convic-
tion review.147 By 2003, nearly two-thirds of the plea agreements in

144. See UNITED STATES COURTS, AUTHORIZED JUDGESHIPS, https://
www.uscourts.gov/judges-judgeships/authorized-judgeships [https://perma.cc/
FQN4-RPLN] (District Courts, Additional Authorized Judgeships Since 1960
(pdf)); PATRICK A. LANGAN ET AL., HISTORICAL STATISTICS ON PRISONERS IN STATE

AND FEDERAL INSTITUTIONS, YEAREND 1925-86 at 15 tbl.3 (1988); FEDERAL BUREAU

OF PRISONS, STATISTICS, https://www.bop.gov/about/statistics/population_statis
tics.jsp [https://perma.cc/B5ZA-DEB9]; Mark Galanter, The Vanishing Trial: An
Examination of Trials and Related Matters in Federal and State Courts, 1 J. EMPIRICAL

LEGAL STUD. 459, 493 (2004).
145. Marc L. Miller, The Foundations of Law: Sentencing Equality Pathology, 54

EMORY L.J. 271, 277 (2005).
146. See Robert K. Calhoun, Waiver of the Right to Appeal, 23 HASTINGS CONST.

L.Q. 127, 128–29 (1995) (declaring that appeal waivers “emerged” “in recent
years” and citing decisions in 1982 and 1986 that called these waivers “uncommon”
and “not a widespread practice”).

147. Fed. R. Crim. P. 11(b)(1)(N) (requiring courts to determine that a de-
fendant understands “the terms of any plea-agreement provision waiving the right
to appeal or to collaterally attack the sentence”). Proponents of this provision
maintained that it would “help protect any appeal waivers against reversal.” Nancy
J. King & Michael E. O’Neill, Appeal Waivers and the Future of Sentencing Policy, 55
DUKE L.J. 209, 221-24 (2005).
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a federal court sample included waivers of the right to appeal.148 In
2002, the Supreme Court upheld a provision the government in-
cluded in a boilerplate plea agreement requiring defendants to
abandon the right to receive exculpatory impeachment material.149

The rationales commonly offered for plea bargaining mark no
stopping point before all rights vanish. The principal constitutional
right retained by defendants who plead guilty is the Sixth Amend-
ment right to the effective assistance of counsel, and commentators
enthusiastically welcomed two Supreme Court decisions in 2012
that reinforced and expanded this right.150 One gushed, “The Su-
preme Court’s decisions in these two cases constitute the single
greatest revolution in the criminal justice procedure since Gideon v.
Wainwright provided indigents the right to counsel.”151 A former
federal prosecutor, however, was equal to the challenge. He sug-
gested that a new term added to plea agreements could eviscerate
the new rulings:

Knowing . . . that he may receive poor advice from his counsel,
and that such advice (or failure to advise) may result in an out-
come less favorable than he would receive with a typically com-
petent lawyer, the defendant waives any remedy that would
involve vacating his conviction or lessening the sentence ulti-
mately imposed, in exchange for the government’s agreement
to negotiate a disposition of this case.152

The U.S. Justice Department is “confident that a waiver of a
claim of ineffective assistance of counsel is both legal and ethical.”
Its current policy, however, is not to seek such waivers.153 Nancy
King notes that several courts have upheld plea agreements waiving

148. Id. at 212.
149. United States v. Ruiz, 536 U.S. 622 (2002); see United States v. Mez-

zenatto, 513 U.S. 196 (1995) (upholding a waiver of the right to exclude from
evidence statements made during plea negotiations).

150. Missouri v. Frye, 566 U.S. 134, 144 (2012) (affording relief to a defen-
dant whose lawyer’s defective representation caused him to lose a beneficial plea
agreement); Lafler v. Cooper, 566 U.S. 156 (2012) (same).

151. Adam Liptak, Justices’ Ruling Expands Rights of Accused in Plea Bargains,
N.Y. TIMES (Mar. 21, 2012) https://www.nytimes.com/2012/03/22/us/supreme-
court-says-defendants-have-right-to-good-lawyers.html [https://perma.cc/6LFE-
D2VD] (quoting Wesley Oliver).

152. Bill Otis, Comment on One Notable Case Showing Impact of and Import of
Lafler and Frye, SENT’G L. & POL’Y BLOG (Nov. 27, 2012, 2:09 PM), http://sentenc-
ing.typepad.com/sentencing_law_and_policy/2012/11/one-notable-case-showing-
impact-and-import-of-lafler-and-frye.html [https://perma.cc/TU8Y-8GBE].

153. MEMORANDUM FROM DEPUTY ATTORNEY GENERAL JAMES M. COLE: DEPART-

MENT POLICY ON WAIVERS OF CLAIMS OF INEFFECTIVE ASSISTANCE OF COUNSEL (Oct.
14, 2014).
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the right to effective legal assistance, and she concludes that these
agreements are valid.154

3. More Prosecutions. Plea bargaining enables prosecutors to ob-
tain convictions in cases they would not have filed without it. It
sweeps aside resource constraints on the total number of prosecu-
tions and enables prosecutors to charge defendants when the likeli-
hood of their conviction is not high enough to justify taking their
cases to trial. The greater the prosecutors’ bargaining power, the
lower they can set their threshold for charging crimes.

John Pfaff concludes, “The primary driver of incarceration is
increased prosecutorial toughness when it comes to charging peo-
ple, not longer sentences.”155 Pfaff reports that between 1994 and
2008 in 34 states (the only states that provided reliable data on
charging practices), crime rates fell, and so did the number of ar-
rests. Nevertheless, the number of felony cases filed by prosecutors
rose from 1.4 million per year to 1.9 million. The likelihood that an
arrest would lead to a felony prosecution grew from about one in
three to about two in three, and once a charge was filed, the likeli-
hood that it would produce a conviction remained about the same.
In the end, “the number of people admitted to prison rose by about
40 percent, from 360,000 to 505,000, and almost all of that increase
was due to prosecutors bringing more and more felony cases
against a diminishing pool of arrestees.”156

154. See Nancy J. King, Plea Bargains that Waive Claims of Ineffective Assistance:
Waiving Padilla and Frye, 51 DUQ. L. REV. 647, 648 (2013). But see Susan R. Klein,
Aleza S. Remis & Donna Lee Elm, Waiving the Criminal Justice System: An Empirical
and Constitutional Analysis, 52 AM. CRIM. L. REV. J. 73, 107 (2015) (strongly disap-
proving of bargained waivers of the right to effective legal assistance and sug-
gesting they “might be considered unconstitutional”).

155. PFAFF, supra note 8, at 6.
156. Id. at 72-73. When prosecutors file weaker cases but the conviction rate

remains constant, a reasonable inference is that the prosecutors’ bargaining power
has grown. When the conviction rate increases as the cases filed grow weaker, a
reasonable inference is that the prosecutors’ bargaining power has grown a lot.
Katherine Beckett observes that when Pfaff describes the conviction rate as “fairly
stable,” the figures upon which he relies include misdemeanor convictions. The
likelihood that a felony charge would lead to a felony conviction, however, in-
creased, just as one would expect if enhanced bargaining power enabled prosecu-
tors to harvest more felony guilty pleas from people they could not have convicted
at trial. Both increased felony filings and a higher rate of felony convictions (no
doubt by guilty plea) contributed to mass incarceration. See Katherine Beckett,
Mass Incarceration and its Discontents, 47 CONTEMP. SOC. 11, 20 (2018) (noting that
“the share of (urban) defendants who were charged with, and subsequently con-
victed of, a felony increased from 50 to 59 percent between 1990 and 2004”).
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4. Tougher Sentences. As William Stuntz noted, prosecutors often
can threaten harsher sentences than they want to impose. Their
goal in bargaining is not always to maximize punishment.157 Prose-
cutors nevertheless like to win, and their view of appropriate pun-
ishment is generally hawkish. The greater the prosecutors’
bargaining power, the tougher the sentences they can obtain
through plea bargaining.

John Pfaff contrasts his claim that prosecutorial charging deci-
sions drove mass incarceration with what he calls the standard story,
a story that portrays harsher sentences and the war on drugs as
more important drivers.158 The best judgment, however, is probably
that increased incarceration rates should be “attributed about
equally to the two policy factors—prison commitments per arrest
and time served.”159

Longer sentences certainly played a crucial role in some juris-
dictions and for some crimes. Between 1988 and 2012, the average
time served by federal prison inmates more than doubled—from
17.9 to 37.5 months.160 Between 1984 and 2004 for state and fed-
eral prisoners combined, the time people convicted of robbery
were expected to serve grew from 3.51 to 5.04 years; that for people
convicted of rape and sexual assault from 5.05 to 8.09 years; and

157. See Stuntz, supra note 44, at 2554.
158. The most influential telling of the standard story is Michelle Alexander’s.

See MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF

COLOR-BLINDNESS (2010).
159. ALLEN J. BECK & ALFRED BLUMSTEIN, TRENDS IN U.S. INCARCERATION

RATES: 1980-2010, at 27 (2012). Separate reviews of Pfaff’s book by Jeffrey Bellin
and Kathryn Beckett cited Beck and Blumstein and other impressive scholarship in
support of the proposition that both increased prison admissions per arrest and
increased sentence length contributed to the explosion of incarceration rates. Jef-
frey Bellin, Reassessing Prosecutorial Power Through the Lens of Mass Incarceration, 116
MICH. L. REV. 835, 841 (2018); Beckett, supra note 156, at 17.

Pfaff responded effectively to these reviewers’ criticism of the data from the
National Center for State Courts on which he relied to show increased felony fil-
ings, and he explained why these data were superior to other data indicating a
considerably smaller increase in felony filings. See John F. Pfaff, Prosecutors Matter: A
Response to Bellin’s Review of Locked In, 116 MICH. L. REV. ONLINE 165 (2018). Beck-
ett, however, argued persuasively (1) that Pfaff’s methodology for assessing the
increase in sentence length was defective, (2) that Pfaff focused on a period after
much of the growth in sentences had occurred, and (3) that “time served did in-
crease notably in recent decades, especially in the 1990s.” Beckett, supra note 156,
at 17; see Bellin, supra note 159, at 839–41 (similar).

160. PEW, PRISON TIME SURGES FOR FEDERAL INMATES: AVERAGE PERIOD OF

CONFINEMENT DOUBLES, COSTING TAXPAYERS $2.7 BILLION PER YEAR (2015), https:/
/www.pewtrusts.org/~/media/. . ./prison_time_surges_for_federal_inmates.pdf
[https://perma.cc/P4P2-BE4R].
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that for people convicted of murder and manslaughter from 9.2 to
14.27 years.161

5. Ka-Ching! Whether changed prosecutorial charging practices
or harsher sentences drove mass incarceration is a less important
issue than it may seem. The issue’s perceived significance probably
stems from the assumption that the effect of American statutes and
judicial decisions depends on what they say. If tough sentences are
the problem, tough sentencing laws are likely to seem the cause,
and reforming these laws is likely to look like the solution. If
prosecutorial charging decisions are the problem, implementing
guidelines for charging may appear to be a better response. The
view that sentencing laws govern sentencing and procedural rules
govern procedure, however, misses how the American criminal jus-
tice system works. Prosecutors can use their bargaining power as
they like, and they sleep wherever they want.

Although John Pfaff emphasizes that prosecutorial charging
practices grew tougher, he does not imagine that the transforma-
tion occurred simply because prosecutors everywhere had the same
idea at the same time. Rather, he points to several reasons for in-
creased felony filings. One was simply that there were more prose-
cutors.162 Another was that “[two- and three-]strike laws, other
repeat offender laws, mandatory minimums, gun enhancements,
[and] long maximum sentences [made] the prosecutor’s threat to
go to trial riskier for the defendant.”163 (Even if tougher sentences
did not cause mass incarceration, tougher sentencing laws appar-
ently did. These laws could have affected incarceration rates, not by
increasing sentences, but by increasing the number of people
charged and convicted.) Over-criminalization contributed to
tougher charges too,164 as did the failure of state and local govern-
ments adequately to fund indigent defense.165 So did other
things.166

The content of statutes and judicial decisions matters up to a
point. For one thing, a small minority of defendants still exercise

161. STEVEN RAPHAEL & MICHAEL A. STOLL, WHY ARE SO MANY AMERICANS IN

PRISON 51 tble.2.4 (2013).
162. PFAFF, supra note 8, at 135.
163. Id.
164. Id. at 130–32.
165. Id. at 136–38.
166. See id. at 136–40 (noting that the growing cohort of people with criminal

histories might have made prosecutors more ready to file charges, that police ar-
rests might have become less vulnerable to challenge, and that the war on crime
might have given prosecutors new political opportunities they sought to exploit by
charging and convicting more people).
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the right to trial, and for them, the law may apply more-or-less as
written. Moreover, for other defendants, statutes and decisions es-
tablish how much bargaining currency the parties have and the
marketplaces in which they can spend it. A prosecutor can spend
the bargaining bangs created by a mandatory sentence for selling
crack cocaine, for example, only in the crack-case marketplace; this
currency has no value in bank robbery cases. Once a law applies or
arguably applies to a case, however, the currency it creates can be
used for any purpose.

In the United States, it’s a mistake to suppose that substantive
criminal laws determine what conduct will be punished, that proce-
dural laws determine what procedures will be followed, and that
sentencing laws determine what punishments will be imposed. Pros-
ecutors can use the currency created by substantive laws to charge
more people, to induce more of them to plead guilty, to make their
guilty pleas more sweeping waivers of rights, and to punish them
more severely. Similarly, they can use the currency created by pro-
cedural laws to charge more people, to induce more of them to
plead guilty, to make their guilty pleas broader waivers of rights,
and to punish them more severely. And they can use the currency
created by sentencing laws to charge more people, to induce more
of them to plead guilty, to make their guilty pleas broader waivers
of rights, and to punish them more severely. Whenever new statutes
apply or arguably apply, they might as well say, “One bargaining
bang for prosecutors (ka-ching), two bargaining bangs for prosecu-
tors (ka-ching), one bargaining bang for defense attorneys (ka-
ching), and three more bargaining bangs for prosecutors (ka-
ching).” Some laws deliver more bangs than others, but bargaining
bangs are fungible. And nearly every way in which prosecutors
spend their bangs causes prison populations to rise.167

Mass incarceration in the United States is the product of count-
less state and federal actions conferring power on bargaining prose-
cutors. In recent years, governments have repealed some
mandatory minimum sentences and other prominent power-en-
hancing legislation.168 Trimming the ugliest trees in a forest culti-

167. Not every way. For example, when Christopher J. Christie was the United
States Attorney for New Jersey, he obtained a deferred prosecution agreement re-
quiring a corporate defendant to contribute $5 million to Christie’s law school
alma mater, Seton Hall. These funds endowed a chair in business ethics, leaving
the prison population unaffected. Peter Spivack & Sujit Raman, Regulating the ‘New
Regulators’: Current Trends in Deferred Prosecution Agreements, 45 AM. CRIM. L. REV.
159, 174 (2008).

168. See, e.g., Ames Grawert & Tim Lau, How the First Step Act Became Law—and
What Happens Next, BRENNAN CENTER FOR JUSTICE (Jan. 4, 2019), https://
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vated over 50 years, however, may not go far toward reducing
prison populations.169

CONCLUSION

Would the United States have achieved mass incarceration
without plea bargaining? Bargaining certainly did not cause either
the crime surge that began in 1960 or the elections of Richard
Nixon, Ronald Reagan, and Bill Clinton. Tough-on-crime politics
probably would have led to increased incarceration even if prosecu-
tors had not bargained.

But in a world without plea bargaining, the prison population
probably would be less. For one thing, mass incarceration would
have cost more. Taxpayers would have been required to pay the
costs of giving people trials as well as the costs of imprisoning them.
This cost might not have been great if policy makers had given de-
fendants only nonjury trials.170 Implementing the constitutional
right to jury trial, however, would have made it very difficult for the
United States to set world incarceration records.

Even more importantly: According to John Pfaff, mass incar-
ceration occurred primarily because prosecutors charged people
with felonies whom they previously would have charged with misde-
meanors or not charged at all. In many cases, only increased bar-
gaining leverage made these charges a plausible investment. The
people who were charged with crimes only because bargaining lev-
erage increased certainly would not have been charged had there
been no bargaining at all. If Pfaff is correct or nearly correct, peo-
ple who would not have been charged with crimes in the absence of
plea bargaining probably swelled the ranks of prisoners.

Discussions of plea bargaining (especially favorable discus-
sions) generally assume that “the law” is exogenous. The law may

www.brennancenter.org/blog/how-first-step-act-became-law-and-what-happens-
next [https://perma.cc/9J66-3YLX].

169. Rachel Barkow reviews and praises recent state sentencing reforms but
concludes that they “will not make much of a dent in the overall sweep of incarcer-
ation or criminal punishment in the United States.” BARKOW, supra note 3, at 12,
119–22. Barkow proposes revamping the architecture of criminal-justice decision-
making to reduce the influence of populist politics and afford greater weight to
expert analyses of the effectiveness of crime-control measures.

170. See Schulhofer, Is Plea Bargaining Inevitable?, supra note 23, at 1040,
1084–86 (“[A] genuine [nonjury] trial does not require many more resources than
a guilty plea does.”).

One should not assume that Americans chose to pay even the costs of mass
incarceration they did pay. When plea bargaining churns out punishment orders,
the money to carry out these orders out must be found.
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cast a heavy or a light shadow, but this brooding omnipresence is
just there. Prosecutors and defense attorneys take it into account
when they bargain. Bargaining, however, does not create the law or
alter it.

This view of the criminal justice process is short-sighted. As Wil-
liam Stuntz observed, the dynamics of plea bargaining push toward
broader substantive prohibitions, and plea bargaining leads to har-
sher sentences too. Harsh laws may encourage plea bargaining, but
plea bargaining also encourages harsh laws. The causal arrows
point both ways. The process isn’t always subtle: Legislators some-
times approve measures for the purpose of enhancing prosecutors’
bargaining power.

Increased harshness reflects a kind of rationality built into a
system of plea bargaining. This system depends on punishing de-
fendants convicted at trial more severely than defendants who
plead guilty, and punishing the vast majority of offenders less than
they deserve is a bad idea. The only way to punish offenders who
plead guilty appropriately while maintaining overpowering incen-
tives to plead guilty is to punish offenders convicted at trial severely.
Plea bargaining is likely to work its way toward punishments whose
coerciveness and injustice are almost too obvious to deny.

A familiar psychological process is at work too. When one ratio-
nalizes small shortcuts, the shortcuts get larger. If bargaining for
guilty pleas doesn’t seem so bad and in fact may benefit all con-
cerned, bargaining for waivers of other rights begins to look good
too—first the right to appeal, then the right to receive exculpatory
evidence, then the right to the effective assistance of counsel, then
the right to be free of cruel and unusual punishments, and finally,
perhaps, the right to read the Qur’an. As plea bargaining becomes
normal, one may see no reason not to make it more effective. A
regime that once might have appeared defensible on the ground
that it simply offered defendants a break can become one in which
no one gets a break, exercising the right to trial is a crime, and
imprisonment rates set a record. Walter Schaefer observed, “It is
easy indeed to get used to a particular procedural system. What is
familiar tends to become what is right.”171

In 1970, the United States legitimized plea bargaining. Be-
neath a cloud of contrived rhetoric, it repudiated two basic princi-
ples of criminal justice—that a court or jury should be willing to
hear what someone accused of a crime can say in his defense and

171. Walter V. Schaefer, Federalism and State Criminal Procedure, 70 HARV. L.
REV. 1, 7 (1956).
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that an offender’s punishment should rest on what he did. The Su-
preme Court and other tribal elders declared these principles sour
grapes because one of the wealthiest nations on earth was unwilling
to expend the resources needed to implement them. It looked like
a bargain with the devil, and we know how those usually turn out.


