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INTRODUCTION

In Seila Law LLC v. Consumer Financial Protection Bureau (CFPB),
the Supreme Court held, in essence, that the Constitution gives the
President an indefeasible right to remove the CFPB’s Director for
political reasons.1 But the rationale for giving the President a politi-
cal removal power does not exactly leap off the page.

The claim that Seila Law’s rationale proves elusive will surprise
many observers. Scholars have watched the Seila Law case closely,
thinking that the Court might adopt the much debated unitary ex-
ecutive theory, which reads Article II’s Vesting Clause as creating a
presidential power to remove executive branch officials for political
reasons (or for no reason at all).2 And sure enough, the conserva-
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1. Seila Law LLC v. CFPB, 140 S. Ct. 2183, 2197 (2020) (holding the statutory

provision authorizing the President to remove the CFPB Director only for “ineffi-
ciency, neglect, or malfeasance” unconstitutional).

2. See, e.g.,STEVEN G. CALABRESI & CHRISTOPHER S. YOO, THE UNITARY EXECU-

TIVE: PRESIDENTIAL POWER FROM WASHINGTON TO BUSH (2008) (claiming that Presi-
dents have consistently claimed the power to completely control the executive
branch of government); Steven G. Calabresi & Saikrishna B. Prakash, The Presi-
dent’s Power to Execute the Laws, 104 YALE L.J. 541 (1994) (supporting the unitary
executive theory primarily based on constitutional text and structure); Steven G.
Calabresi & Kevin H. Rhodes, The Structural Constitution: Unitary Executive, Plural
Judiciary, 105 HARV. L. REV. 1153 (1992) (same); David M. Driesen, Toward a Duty-
Based Theory of Executive Power, 78 FORDHAM L. REV. 72 (2009) (presenting an
originalist argument against the unitary executive theory and advancing a duty-
based alternative); Michael Froomkin, Note, In Defense of Administrative Agency Au-
tonomy, 96 YALE L. J. 787 (1987) (providing a textualist argument against the uni-
tary executive theory); Elena Kagan, Presidential Administration, 114 HARV. L. REV.
2245 (2001) (generally favoring presidential control over agencies); Victoria F.
Nourse & John P. Figura, Toward a Representational Theory of the Executive, 91 B. U. L.
REV. 273 (2011) (critiquing Calabresi & Yoo, supra); Robert V. Percival, Presidential
Management of the Administrative State: The Not-so-Unitary Executive, 51 DUKE L. J. 963,
966 (2001) (arguing that the Constitution does not authorize the President to dic-
tate policy decisions when Congress entrusts authority to the head of an adminis-
trative agency); Peter L. Strauss, Overseer or “The Decider”?: The President in
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tive majority in Seila Law, a 5-4 decision, declares its allegiance to
the unitary executive theory at the very beginning of the Court’s
treatment of the merits.3 But the Court does not ultimately hold
that the for-cause removal provision at issue in Seila Law violates
Article II’s Vesting Clause. Rather, it holds, more broadly, that the
presidential removal authority provided in the statute violates the
separation of powers, because it does not include a political removal
authority.4

The Court justifies this broader conclusion by articulating a
theory of a plebiscitary presidency, one in which the voters choose
policies by electing a President, which he then implements, not by
securing legislation, but through manipulating officials who must
“fear” and “obey” the President.5 It justifies this distinctly modern
plebiscitary conception of the presidency as necessary to protect
“liberty” as understood by today’s conservative politicians and the
Lochner-era Court—freedom from excessive government regulation
of private property.6 This Essay justifies this reading of the opinion.

This Essay’s primary normative goal, however, involves re-
vealing the threats to the separation of powers, the rule of law, and
potentially the survival of our democracy that the Court’s plebisci-
tary presidency creates. It argues, in particular, that gathering all of
the legislative and enforcement powers of the modern executive
branch into the hands of a single person leads to a virtual collapse
of the separation of powers in conflict with the structural principles
that the Seila Law Court used to justify its plebiscitary presidency
theory.

Fortunately, however, the opinion does not support full imple-
mentation of the plebiscitary presidency it endorses, holding only
that the sole director of an agency must be subject to political re-
moval.7 The Seila Law Court did not overrule the Court’s precedent
authorizing for-cause removal protection for inferior officers and

Administrative Law, 75 GEO. WASH. L. REV. 696 (2007) (arguing against the unitary
executive theory primarily based on constitutional practice).

3. See Seila Law, 140 S. Ct. at 2197 (stating that “the entire ‘executive Power’
belongs to the President alone” (quoting U.S. CONST. art. II, § 1, cl. 1)).

4. See id. (holding that “the CFPB’s leadership by a single individual remova-
ble only” for cause “violates the separation of powers.”).

5. Id. at 2197, 2203–04 (claiming that executive officers must “fear” and
“obey” the President and so remain accountable to the People, who elect the Presi-
dent (quoting Bowsher v. Synar, 478 U.S. 714, 726 (1986)).

6. Id. at 2203–04.
7. Id. at 2197 (holding that “the CFPB’s leadership by a single individual re-

movable only for inefficiency, neglect, or malfeasance violates separation of
powers”).
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members of multimember commissions exercising quasi-judicial or
quasi-legislative authority.8 At a minimum, the concerns articulated
in this analysis support reading the prior precedent broadly and
Seila Law quite narrowly.

This Essay begins by defending its characterization of the issue
before the Court as whether the Constitution gives the President an
absolute right to dismiss government officials for political reasons.
This characterization of the issue may appear tendentious, but it
proves useful to understanding what is at stake in the Court’s deci-
sion. Nor does my claim about the Court’s reliance on a plebiscitary
presidency theory depend on whether one formulates the issue us-
ing my words or the more conventional formulations—whether the
President has “at-will” or “unrestricted” removal authority under
the Constitution.9

The Essay then begins the hunt for Seila Law’s elusive ratio-
nale. Chief Justice Roberts’s majority opinion establishes a rule per-
mitting political firing of executive branch officials (subject to
certain exceptions) largely by fiat and by neglecting the distinction
between removal for violating the law and removal based on a Presi-
dent’s political preferences. Later in the opinion, though, Roberts
articulates the plebiscitary presidency rationale to justify the Court’s
decision.10 That rationale maintains that the electorate must con-
trol policy decisions of an administrative agency headed by a single
officer through complete presidential control, because a single
agency head otherwise poses an intolerable threat to liberty.

The third part analyzes the plebiscitary presidency rationale. It
raises the questions that the Court ducked by not squarely explain-
ing why the Constitution requires a presidential authority to fire
officials for political reasons. This short Essay can only hint at some
answers and cannot fully resolve all of the questions raised. But it
does show that these questions go to the heart of whether America
will continue to enjoy a rule of law and the democracy on which it
depends. In particular, it shows that the power to fire officials for
political reasons can undermine liberty and the rule of law. Further-
more, concentrating political control over all of the formidable leg-
islative and enforcement powers of the modern executive branch in
one person threatens a collapse of the separation of powers.

8. Id. at 2211 (Thomas, J., concurring in part and dissenting in part) (chastis-
ing the Court for “limiting” rather than “overruling” Humphrey’s Executor v.
United States, 295 U.S. 602 (1935)).

9. Cf. Seila Law, 140 S. Ct. at 2192 (referring to an “unrestricted” removal
authority and stating that the CFPB Director “must be removable . . . at will”).

10. See id. at 2203–04.
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Original intent supports taking these concerns seriously. Many
of the Founders (the Constitution’s Framers and Ratifiers) evinced
concern about concentration of too much power in the President.
The fourth part shows that the majority opinion provides a one-
sided account of original intent, which slights evidence of concern
about presidential power, much of which bears directly or indirectly
on the political removal issue. By contrast, the concern at the heart
of the majority’s opinion—about bureaucratic overreach—played
no role in the founding-era debates. While Seila Law reads like an
originalist opinion, contemporary conservative political philosophy
lies at its heart. Seila Law signals a formalist future in which judges
manipulate formal categories like legislative authority, executive au-
thority, and inferior officers to fit their policy views.11

The final part argues that placing authority in these boxes will
not fulfill the plebiscitary theory’s goal of interpreting the struc-
tural Constitution to safeguard liberty. Instead, this Essay suggests
that the courts must at least interpret Seila Law narrowly, and that
an understanding that the opinion ultimately rests on a plebiscitary
rationale (rather than a unitary executive rationale) will help justify
this position.

I.
THE POLITICAL REMOVAL ISSUE

The Court’s plebiscitary presidency theory justifies politically
motivated discharge of employees, a crucial subset of the discharges
authorized by the wholly “unrestricted” removal authority that Seila
Law explicitly endorses.12 A President who has political removal au-
thority can discharge government officials for legitimate or illegiti-
mate political reasons.13 He or she may fire officials to effectuate
policy choices conforming to the law, or to overcome legal re-
straints and even democracy itself.  The Court largely failed to grap-
ple with the implications of politicizing removal through adoption
of a plebiscitary theory, partly by defining the issue before it in
more general terms.

11. See generally United States v. Morrison, 529 U.S. 598, 643–44 (2000) (Sou-
ter, J., dissenting) (noting that the Court’s reliance on formal categories in its
Commerce Clause jurisprudence led to a crisis, in part because the Court’s em-
ployment of formal categories masked unexplained ideological choices).

12. See Seila Law, 140 S. Ct. at 2198. See generally David M. Driesen, Firing U.S.
Attorneys: An Essay, 60 ADMIN. L. REV. 707, 708–09 (2008) (observing that the uni-
tary executive theory seems to invite politicization).

13. See Driesen, supra note 12, at 720–22 (distinguishing between high and
low political motives for discharging U.S. Attorneys).
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The statute before the Seila Law Court gave the President the
authority to remove the CFPB Director. It authorized the President
to “remove the Director for inefficiency, neglect of duty, or malfea-
sance in office.”14 Seila Law challenged the constitutionality of the
statute giving the President authority to remove the CFPB Director,
because it only authorizes removal for cause.15 Thus, the issue
before the Court was not whether the Constitution gives the Presi-
dent the authority to remove a principal officer of the government.
The President—not the Senate, not a federal court, and not a de-
partment head—has the statutory right to remove the CFPB
Director.16

Nor was the issue whether the President has authority to fire a
Director who fails to properly enforce the law. The for-cause re-
moval authority the statute gives the President strongly implies that
the President does have authority to dismiss a Director for not
properly enforcing the law.17 Thus, the statute does not interfere
with the President’s authority to “take care that the laws be faith-
fully executed.”18 The Court does not squarely claim otherwise, but
it reveals a lack of attention to this point through a breezy declara-
tion which incorrectly suggests that the statute’s removal provision
is meaningless.19

The Supreme Court did not suggest any failure to properly im-
plement the law, and both the District Court and the Court of Ap-
peals approved the CFPB subpoena that Seila Law challenged in
order to create its test case on presidential power.20 Nor did the

14. 12 U.S.C. § 5491(c)(3), invalidated by Seila Law LLC v. CFPB, 140 S. Ct.
2183 (2020).

15. See Seila Law, 140 S. Ct. at 2194 (explaining that Seila Law was “objecting
that the agency’s leadership by a single Director removable only for cause violated
the separation of powers”).

16. But cf. id. at 2199 n.3 (majority opinion) (noting that the Appointments
Clause authorizes Congress to vest the appointment of inferior officers in the
courts or departments); id. at 2229 (Kagan, J., dissenting) (noting that Alexander
Hamilton stated that Senate approval would be necessary to remove an officer of
the United States).

17. See id. at 2238 (Kagan, J., dissenting) (stating that the authority to remove
for “inefficiency, neglect of duty or malfeasance . . . would permit the President to
discharge the Director for failure to ‘faithfully execute the law’” (quoting U.S.
CONST. art. II, § 3)).

18. See U.S. CONST. art. II, § 3.
19. See Seila Law, 140 S. Ct. at 2203 (majority opinion) (stating that the Direc-

tor is not “meaningfully controlled” by “the threat of removal”).
20. See CFPB v. Seila Law, LLC, 2017 WL 6536586 *3–6 (C.D. Cal. 2017), aff’d,

923 F.3d 680, 684–85 (9th Cir. 2019) (showing that the District Court approved of
a subpoena to determine whether Seila Law had engaged in unlawful practices in
offering debt relief services).
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Seila Law Court specifically state that this particular removal clause
provides an inadequate basis for removing officials who do not im-
plement the law properly.

Instead, Chief Justice Roberts’s opinion states that the Presi-
dent must have “unrestricted” authority to remove the lone head of
an agency.21 This unrestricted removal holding is too broad to be
justified by the need to have the authority to remove the CFPB Di-
rector for not obeying the law.

To identify the issue before the Court in a meaningful way, one
must ask what the President can do with unrestricted removal au-
thority that he clearly cannot do with the for-cause removal author-
ity that the statute provides. An obvious answer is that a President
with unrestricted removal authority may fire the Director for politi-
cal reasons. Justice Scalia’s dissent in Morrison v. Olson explicitly de-
fends what I have called the unitary executive theory’s political
dimension—the idea that the President must have the authority to
choose his preferred policy decision over that of another executive
branch official.22 In the context of an official with enforcement au-
thority, this would mean that the President gets to make political
decisions about whom to investigate, charge, and prosecute, and
about what charges to bring and what punishments to advocate.23

For Justice Scalia characterized these decisions as having a political
dimension that the President must control.24 In the context of the
CFPB, the political dimension of the unitary executive theory would
likewise give the President the power to make political decisions
about whom to prosecute (and how), while also giving the Presi-
dent the right to make political decisions about what regulations to
issue and what they might say.25 Clearly, the right to unrestricted
removal provides authority to fire government officials for political
reasons.26

21. See Seila Law, 140 S. Ct. at 2198 (affirming a rule of “unrestricted removal
power”).

22. See Morrison v. Olson, 487 U.S. 654, 708–09 (1988) (Scalia, J., dissenting);
Driesen, supra note 2, at 78.

23. 23 See Driesen, supra note 2, at 78.
24. See Morrison, 487 U.S. at 708–09 (Scalia, J., dissenting) (explaining that

the President must have control over prosecutorial discretion, which he character-
izes as balancing “legal, practical, and political considerations”) (emphasis added).
Of course, a President may decide to give controlling weight to political factors if
he has the authority to control this balancing.

25. See Seila Law, 140 S. Ct. at 2203–04 (noting that the Director may “issue
. . . regulations” and “initiate prosecutions”).

26. See id. at 2238 (Kagan, J., dissenting) (noting that the for-cause removal
standard “would not permit removal for policy differences”).
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I cannot claim that the characterization of the issue as whether
the President has a constitutional right of political removal consti-
tutes the only way of describing the issue before the Court. For the
removal right granted includes the right to fire somebody for per-
sonal reasons. So, for example, unfettered removal authority leaves
the President free to fire somebody who talks too fast, is not pretty
enough, has slovenly habits, or makes the President feel uncomfort-
able in some other way. Indeed, Seila Law gives the President the
right to fire people for any reason whatsoever or no reason at all. In
short, it embraces wholly arbitrary power having nothing to do with
proper execution of the law or politics.

But the political removal characterization captures a primary
reason that Presidents like to claim an unfettered removal author-
ity. And both the majority and the dissent recognized that removal-
at-will helps the President implement his political decisions about
the policies he or she wishes to advance.27 Surely, the Court’s hold-
ing includes the right to political removal, and addressing why the
President must have a right to fire an official for political reasons
constitutes the primary responsibility of a Court striking down the
for-cause removal protections, which Congress placed in the statute
with the President’s concurrence.28

II.
UNCOVERING THE PLEBISCITARY

PRESIDENCY RATIONALE

Now we begin our search for the rationale for giving the Presi-
dent a right to dismiss conscientious employees for political rea-
sons. Chief Justice Roberts spends several pages justifying the result
already plainly arrived at in Myers v. United States in 1926—that the
Constitution gives the President authority to remove the principal
officers of the federal government charged with executing the
law.29 Recall that this was not the issue before the Seila Law Court,
because the CFPB statute gives the President removal authority.
The opinion then suddenly declares that the President has an “un-

27. See id. at 2206 (majority opinion) (treating a saving construction leaving
the President free to fire the CFPB Director “based on disagreements about agency
policy” as a potentially curing construction); id. at 2226 (Kagan, J., dissenting)
(arguing that the Constitution “give[s] Congress . . . leeway to limit the President’s
removal power in the interest of enhancing independence from politics in regulatory
bodies”) (emphasis added).

28. Cf. id. at 2226, 2244 (Kagan, J., dissenting) (emphasizing that Congress
and the President agreed to the independence of the CFPB).

29. Myers v. United States, 272 U.S. 52 (1926).
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restricted” removal authority, with no rationale offered for the leap
from a removal authority to the authority to remove for political
reasons. None.

Chief Justice Roberts’s majority opinion begins its merits analy-
sis by announcing the result without defining the issue before the
Court. “We hold,” he writes, “that the CFPB’s leadership by a single
individual removable only for inefficiency, neglect, or malfeasance
violates the separation of powers.”30

He begins his exegesis by channeling Justice Scalia’s Morrison
dissent (without citation), stating that “the entire ‘executive Power’
belongs to the President alone.”31 Like Scalia, he roots this conclu-
sion in the Vesting Clause,32 which states that “the executive Power
shall be vested in [the] President.”33 But he makes an addition.
Roberts also relies on the President’s duty to “take Care that the
Laws be faithfully executed.”34 Justice Scalia declined to rely on the
Take Care Clause, probably because he realized that it cannot be
the basis for a political removal authority. But Chief Justice Roberts
immediately qualifies the conclusion that the President possesses all
of the executive power. Since the President cannot possibly exercise
all of the power of the executive branch, Roberts admits, “the Con-
stitution assumes that lesser executive officers will assist” the
President.35

With the unitary executive theory duly proclaimed and quali-
fied, Roberts begins to move a little closer to the issue of why the
President must have the authority to fire officials for political rea-
sons. He states that “lesser officers must remain accountable to the
President.”36 And he justifies this conclusion by characterizing all of
the executive power of the federal government as the President’s
authority.37 He also characterizes the executive power as that of
“appointing, overseeing, and controlling those who execute the

30. Seila Law, 140 S. Ct. at 2197.
31. Compare id. (stating that “the entire ‘executive Power’ belongs to the Presi-

dent alone” after quoting the Vesting and Take Care Clauses) with Morrison v.
Olson, 487 U.S. 654, 705 (1988) (Scalia, J., dissenting) (stating that the President
possesses “all of the executive power” after quoting the Vesting Clause).

32. Compare Seila Law, 140 S. Ct. at 2197 with Morrison, 487 U.S. at 705 (Scalia,
J., dissenting).

33. U.S. CONST. art. II, § 1, cl. 1.
34. Seila Law, 140 S. Ct. at 2197 (citing U.S. CONST. art. II, § 3).
35. Id.
36. Id.
37. Id.
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laws.”38 The power to oversee and control, Roberts then proclaims,
“generally includes the ability to remove executive officials.”39 He
justifies this link to removal authority by glorifying intimidation,
suggesting that such officials must “fear” and “obey” the
President.40

He then links this broad authoritarian proclamation to the nar-
rower well-established proposition that the President must have re-
moval authority, which he or she clearly has under the CFPB
statute. He declares that history and precedent confirm that the
President has removal power.41 He cites the famed “Decision of
1789” and then quotes Free Enterprise Fund v. Public Company Account-
ing Oversight Bd., a letter from James Madison, Bowsher v. Synar, and
Myers.42 All of this material (except, according to most historians,
the Decision of 1789) supports the President’s possession of unilat-
eral removal authority.43

But none of it addresses the question of whether the removal
authority must give the President the authority to fire officials faith-
fully implementing the law for political reasons.44 None of this ma-
terial affirms that the President can fire an official faithful to the
law because the President wants the law implemented in a different

38. Id. (quoting 1 ANNALS OF CONG. 463 (1789) (Joseph Gales ed., 1834)
(statement of James Madison)).

39. Id.
40. See Seila Law, 140 S. Ct. at 2197 (stating that officials “must fear” removal

and “in the performance of their functions, obey” (quoting Bowsher v. Synar, 478
U.S. 714, 726 (1986))).

41. Id.
42. See id. at 2197–98.
43. See id. But see Gerhard Casper, An Essay in Separation of Powers: Some Early

Versions and Practices, 30 WM. & MARY L. REV. 211, 233–42 (1989) (not reading the
“Decision of 1789” as creating a unitary executive); Edward S. Corwin, Tenure of
Office and Removal Power Under the Constitution, 27 COLUM. L. REV. 353, 362 (1927)
(asserting that only “a mere fraction of a fraction” of the House can be shown to
support a constitutional right to presidential removal);  Saikrishna B. Prakash, New
Light on the Decision of 1789, 91 CORNELL L. REV. 1021 (2006) (arguing that a major-
ity of the House did support a constitutional presidential right of removal, but not
claiming that this view was a consensus view or necessarily shared by the majority of
Senators); Jed Handelsman Shugerman, The Indecisions of 1789: Strategic Ambiguity
and the Imaginary Unitary Executive (Part I) (Fordham Univ. Sch. Of Law, Working
Paper No. 3596566, 2020), https://ssrn.com/abstract=3596566 [https://
perma.cc/3AT9-QU6B] (arguing that the first Congress rejected exclusive presi-
dential removal power).

44. See Seila Law, 140 S. Ct. 2197–98 (claiming that history and precedent
confirm the “President’s removal power” and citing decisions that affirm that the
President has a removal power, without once asserting that these decisions also
decided that no restraint at all could apply).
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way or wants to upend proper implementation of the law. Only the
authoritarian rhetoric addresses that.

President, then Justice, Taft’s decision for the Myers Court,
however, states that the President has an “unrestricted” removal au-
thority.45 But Chief Justice Roberts does not cite the relevant
passages.46 The concurrence does.47 In Humphrey’s Executor v. United
States, the Supreme Court disavowed statements in Myers that might
be read as forbidding for-cause removal, characterizing them as
dicta with respect to that issue.48 The Myers Court did not have a
for-cause removal provision before it. It had a provision authorizing
presidential removal only with the consent of the Senate,49 a proce-
dure in line with Alexander Hamilton’s reading of the Constitution
in the Federalist Papers50 and with the practice of Congress during
Reconstruction after the Civil War.51 Myers invalidated the require-
ment of Senate consent, holding that the President must have a
unilateral removal authority “unrestricted” by a Senate veto author-
ity.52 But Roberts quotes Chief Justice Taft’s statement that the
President must have a removal authority, because otherwise the
President could not “take care that the laws be faithfully exe-
cuted.”53 That sentence does not suggest that the removal authority
must go beyond for-cause removal. The attentive reader wonders, at
this juncture, how Roberts will justify the leap from this Take-Care-
Clause theory, which a for-cause removal provision seems to satisfy,
to endorsement of the political dimension of the unitary executive
theory.

45. See Myers v. United States, 272 U.S. 52, 134 (1926) (referring to “an un-
restricted power to remove” important subordinates).

46. See Seila Law, 140 S. Ct. at 2297–98 (citing passages confirming the Presi-
dent has a “power of appointment and removal of executive officers”).

47. See id. at 2213–14 (Thomas, J., concurring) (citing pages where Myers
characterizes the President’s removal authority as “unrestricted”).

48. Humphrey’s Executor v. United States, 295 U.S. 602, 626 (1935) (noting
that the Myers Court only decided whether the “President had power to remove a
postmaster . . . without the advice and consent of the Senate”).

49. See Myers, 272 U.S. at 107 (quoting a statute providing for removal of a
postmaster “with the advice and consent of the Senate”).

50. THE FEDERALIST NO. 77 (Alexander Hamilton).
51. See Corwin, supra note 43, at 380 (mentioning the passage of the Tenure

of Office Act of 1867, which required Senate consent to removal of cabinet
members).

52. See Myers, 272 U.S. at 134, 164 (declining to infer from the Senate’s power
to consent to appointments a power to “check” removals before discussing the
years when the law did require the Senate’s consent to removals).

53. Seila Law, 140 S. Ct. at 2198 (quoting Myers, 272 U.S. at 164).
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The answer is plain. Roberts offers no justification (at this
point). He simply equates the well-established rule (at least since
Myers) that the President must have a removal authority, with a new
rule not found in any of the preceding material that the President
has an unrestricted removal authority. In this way, he avoids con-
fronting the political removal issue.

After redundantly quoting Free Enterprise Fund’s statement that
the President possesses “the authority to remove” executive officers,
Roberts writes, “Free Enterprise Fund left in place two exceptions to
the President’s unrestricted removal authority.”54 He just assumes
that all of the preceding discussion of the existence of a removal
authority is the same thing as the authority to remove an official for
political reasons. He does not explain why these things are
equivalent. He does not show why a political removal authority is
justified. He just assumes that a political removal authority exists.

Yet, in a subsequent passage distinguishing Humphrey’s Executor,
Chief Justice Roberts does reveal why he thinks the President has a
political removal power with respect to executive officers. He reads
Myers as holding that Congress may not in any way restrict the Presi-
dent’s authority to remove an executive officer, and reads a dictum
in Humphrey’s Executor as having affirmed that.55 By embracing a
broad reading of Myers and a narrow reading of Humphrey’s Executor,
the Seila Law majority avoids confronting the problem of political
removal. Yet, Roberts recognizes that even his reading of
Humphrey’s Executor does not resolve the question of whether the
President has a constitutional right to remove the CFPB Director
for wholly political reasons.56

The core of Roberts’s opinion attacks the idea of an adminis-
trative agency under a single Director regulating business as a
threat to individual liberty.57 The Director’s ability to “unilaterally
. . . issue final regulations, oversee adjudications, set enforcement
priorities, initiate prosecutions, and determine what penalties to
impose on private parties” creates the threat of abuse of power of
concern to the Seila Law Court.58 The majority’s liberty argument

54. Id. (emphasis added) (citing Free Enter. Fund v. Pub. Co. Acct. Oversight
Bd., 561 U.S. 477, 513–14).

55. See id. at 2199 (characterizing Humphrey’s Executor as reaffirming Myers’
“core holding” that “the President has ‘unrestrictable power . . . to remove purely
executive officers’” (quoting Humphrey’s Executor, 295 U.S. at 632)).

56. See id. at 2200 (stating that neither Humphrey’s Executor nor Morrison re-
solve the issue of whether “insulation” of the CFPB Director “from removal” vio-
lates the Constitution).

57. See id. at 2202–04.
58. Id.
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sounds suspiciously similar to contemporary American conservative
political concern about rogue bureaucrats and to the Lochner-era
Court’s belief that unreasonable government regulation violates
constitutional rights to liberty and property.59 These concerns
about bureaucratic overreach sound strangely foreign to the con-
cerns about possible presidential or congressional tyranny that pre-
occupied the Founders.60

Chief Justice Roberts, however, links the conservatives’ contem-
porary political concerns to broad generalities about constitutional
structure by stating that the Framers believed that “structural pro-
tections against abuse of power were critical to liberty.”61 Roberts
then moves toward the political removal issue by characterizing the
CFPB’s unilateral authority as escaping “meaningful supervision”
and “control[ ]” through the threat of removal.62 This statement
tells us, indirectly, that Roberts considers for-cause removal author-
ity meaningless. However, he does not justify the characterization of
the statute’s removal provision as meaningless, and it clearly has
some meaning. Surely a director who does nothing could be fired
for “neglect of duty” and “inefficiency” under this statute. Much less
does Roberts explain why the remedy must include a political re-
moval authority.

He argues that the Framers saw an “energetic executive” as a
means of safeguarding “the steady administration of the laws,” pro-

59. See Lochner v. New York, 198 U.S. 45, 52–53, 56–57 (1905) (striking down
a regulation of working hours as an “unreasonable” interference with liberty of
contract); David M. Driesen, Regulatory Reform: The New Lochnerism?, 36 ENVTL. L.
603 (2006) (analyzing the relationship between contemporary conservative politi-
cal thought about regulation and Lochnerism). See generally WILLIAM M. WIECEK, THE

LOST WORLD OF CLASSICAL LEGAL THOUGHT: LAW AND IDEOLOGY IN AMERICA,
1886–1937 (1998); Barry Cushman, Some Varieties and Vicissitudes of Lochnerism, 85
B.U. L. REV. 881, 881–82 (2005) (describing the shift from looking at Lochnerism
as a product of commitment to laissez-faire economics to a view of Lochnerism as a
set of obstacles to class legislation); Howard Gillman, De-Lochnerizing Lochner, 85
B.U.L. REV. 859, 860–61 (2005) (explaining how Lochner came to be a symbol of
inappropriate judicial activism); David A. Strauss, Why Was Lochner Wrong?, 70 U.
CHI. L. REV. 373, 374 (2003) (stating that while nearly all agree that Lochner is a
“pariah” there is “no consensus on why it was wrong”).

60. Cf. NLRB v. Noel Canning, 573 U.S. 513, 579 (2014) (Scalia, J., concur-
ring) (explaining that the founding generation regarded Senate confirmation “as
a critical protection against despotism” (internal quotation omitted)); Freytag v.
Comm’r, 501 U.S. 868, 883 (1991) (explaining that the Framers saw “manipulation
of official appointments” as “the most insidious and powerful weapon of . . . des-
potism” (internal quotations omitted)).

61. Seila Law, 140 S. Ct. at 2202 (quoting Bowsher v. Synar, 478 U.S. 714, 730
(1986)).

62. Id. at 2203.
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tecting property, and preserving liberty.63 But he does not claim
that presidential authority to remove the CFPB Director for politi-
cal reasons would further “steady administration” of laws protecting
consumers, and appears to acknowledge later in the opinion that it
would do the opposite.64 Nor does he claim that Presidents would
be more inclined to safeguard liberty and property than indepen-
dent CFBP Directors.

But, Roberts claims, the Constitution makes the President “the
most democratic and politically accountable official in the Govern-
ment,” because the entire nation selects the President.65 He admits
that “individual executive officials will still wield significant author-
ity.” Yet, channeling James Madison’s post-ratification view, he
writes that government officials must remain “subject to the ongo-
ing supervision and control of the elected President” lest the “chain
of dependence” linking the official’s action to the President and
through him to the People break.66

This chain-of-dependence passage still does not offer a ratio-
nale for a political firing power, but it comes close. Roberts does
not quite get there because in the end he only demands presiden-
tial authority to supervise and control.67 But the statute that the
Seila Law Court invalidated at least arguably did provide for “ongo-
ing supervision and control.” Why, one wonders, does the power to
check an official violating the law not provide sufficient control and
prevent supervision?68 Does the statutory authority to remove an
official for malfeasance not authorize the President to fire a CFPB
Director who tramples upon constitutional rights? Why must the
President have the authority to fire a government official for politi-
cal reasons?

63. Id. (citing THE FEDERALIST No. 70, at 471 (Alexander Hamilton) (J. Cooke
ed. 1961)).

64. See id. at 2204 (lamenting the inability of a President to change the policy
direction of the agency, because of the lack of a political removal authority and the
Director’s five-year term).

65. Id. at 2203. That point proves debatable. The President faces reelection
every four years, which is less often than a member of the House of Representa-
tives. And it is not clear that national accountability as opposed to local accounta-
bility should count as more democratic.

66. Id. (discussing a “‘chain of dependence’” in which the government’s of-
ficers depend on the President, who depends “‘on the community’”) (citing 1
ANNALS OF CONG. 499 (1789) (statement of James Madison)).

67. See Seila Law, 140 S. Ct. at 2203 (conceding that government officials
“wield significant authority” but that this authority “remains subject to the ongoing
supervision and control of the . . . President.”).

68. Cf. Heidi Kitrosser, Interpretive Modesty, 104 GEO. L.J. 459, 507 (2016)
(equating the power to supervise and control with the power to dismiss for cause).



720 NYU ANNUAL SURVEY OF AMERICAN LAW [Vol. 76:707

Yet, in fairness, Roberts’s opinion (at this late juncture) at least
suggests an answer to that question. The chain of dependence argu-
ment suggests that the Constitution requires that the People con-
trol policy outcomes, not through legislation, but through the
President.69

Another passage in the opinion supports this conclusion that
Seila Law relies on a plebiscitary presidency theory. Chief Justice
Roberts complains that the Director’s five-year term may deprive an
incoming President of “any opportunity to shape its leadership.”70

Therefore, he explains, a new President who ran on a “consumer-
protection platform” may “find herself saddled with a holdover Di-
rector from a competing political party who is dead set against that
agenda.”71 He invokes this example to show why presidential con-
trol through removal is so important. This passage strongly suggests
that Roberts sees the political removal power as a constitutionally
required means of implementing the policy preference that the
electorate voted for when it chose the President.

Even this policy-based plebiscitary theory cannot easily explain
a claim that the President must have the power to politicize statu-
tory enforcement.72 Surely, Presidents rarely campaign on the basis
of enforcement policy, let alone individualized political decisions
about whom to prosecute. And the notion that decisions about
whom to prosecute should reflect political preferences conflicts
with the notion of equal justice under law at the heart of a liberal
democracy.

III.
PRESIDENTIAL PLEBISCITE AND THE

RULE OF LAW

The idea of a plebiscitary presidency seems at odds with the
rule of law established in the Constitution. That rule of law relies
heavily on the principle that legislation should create government

69. See Seila Law, 140 S. Ct. at 2203–04 (objecting to the Director’s capacity to
“dictate policy” with “no electorate looking over her shoulder” after endorsing a
“chain of dependence” from the people to the President to the Director).

70. Id. at 2204.
71. Id.
72. Cf. EDWARD S. CORWIN, THE PRESIDENT: OFFICE AND POWERS 1787–1957,

80–81 (4th rev. ed. 1957) (explaining that an unqualified presidential power to
substitute his own judgment for that of an agency yields the “startling” result of
giving an “independent and legally uncontrollable branch of government” control
over “law enforcement questions” and giving Congress no means of preventing
perversion of discretion “to political ends for the advantage of the administration
in power”).
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policy, not the President.73 This concept of legislative control of
policy suggests a principle of intertemporal stability.74 For it re-
quires the Officers of the federal government, who swear a constitu-
tionally required oath to obey the Constitution (not the President),
to faithfully implement legislation that Congress has passed and the
President has signed, perhaps decades ago.75 Thus, the Constitu-
tion seems to require fidelity to legislation’s purposes and text, not
to presidential policy, which may change drastically every four
years.76

Saikrishna Prakash has perceptively emphasized that Presi-
dents these days campaign in a way that threatens constitutional
principle.77 For they routinely promise to change policy, regardless
of what existing law might say.78 Under the Constitution, however,
Presidents lack the power to deliver on many of these promises, as
they require legislation.79 The Constitution grants the legislative au-
thority—and hence the principal policy making authority—to Con-
gress, not the President. Seila Law’s plebiscitary presidency theory,
which justifies unilateral presidential control over policy to redeem
modern campaign practices, cloaks modern presidential practice in
originalist garb.80

Yet, Congress has delegated vast authority to the executive
branch of government over the years, sometimes in language capa-
cious enough to provide great room for policy decisions.81 Fre-
quently, Congress decides to delegate this authority to an agency,

73. See U.S. CONST. art. I, § 8.
74. See generally JED RUBENFELD, FREEDOM AND TIME (2001).
75. See Driesen, supra note 2, at 84–87 (explaining why the General Oath

Clause includes a duty to obey statutes).
76. See generally David M. Driesen, Purposeless Construction, 48 WAKE FOREST L.

REV. 97, 98 (2013) (explaining that publicly stated statutory goals are more likely
to reflect “public values” than less general provisions).

77. SAIKRISHNA B. PRAKASH, THE LIVING PRESIDENCY: AN ORIGINALIST ARGU-

MENT AGAINST ITS EVER-EXPANDING POWERS 48–53 (2020) (discussing presidential
desire to make and keep campaign promises as a reason that “Presidents Amend
the Constitution”).

78. See id. at 49–51 (explaining that the reliance on policy pledges began in
the mid-19th Century, but fully held in the 20th century).

79. See, e.g., id. at 51 (discussing Obama’s failure to secure an immigration bill
he had promised).

80. See JEREMY D. BAILEY, THE IDEA OF PRESIDENTIAL REPRESENTATION 33–34, 45
(2019) (finding a plebiscitary President incompatible with the electoral college but
noting division among the Framers about whether the President should be a mere
agent of congressional will).

81. See, e.g., Nat’l Broad. Co. v. United States, 319 U.S. 190, 216 (1943) (dis-
cussing the Federal Communication Commission’s authority to regulate in the ser-
vice of “public interest, convenience, or necessity” (quoting The Communications
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not to the President. The plebiscitary presidency theory adapts the
Constitution to the contemporary needs of the administrative state
in accordance with the political judgment of the Justices.

In light of the reality of modern delegation, the broad struc-
tural principles the Court invokes to justify the plebiscitary presi-
dency may point us away from vesting unilateral policymaking
authority in the President. The Court notes that with respect to
policymaking authority—the legislative authority of Congress—the
Framers divided authority between two houses of Congress to guard
against the “special threat to individual liberty” they saw in the legis-
lative power.82 Thus, the Framers would not trust a single elected
individual or even a single body of elected representatives with poli-
cymaking authority.

The Seila Law Court contrasts “all this division” of policymak-
ing authority with the energetic unitary executive checked by the
President’s unique electoral accountability.83 The single agency di-
rector, Chief Justice Roberts explains, lacks the political accounta-
bility provided by either presidential supervision or division of
power among commissioners of a traditional independent
agency.84 Hence, the President must have the power to remove the
CFPB Director for political reasons.85

But the Court’s solution does not keep policymaking power di-
vided as its theory of the dangerous legislature demands.86 Instead,
its plebiscitary presidency theory unifies all of the policymaking au-
thority of the entire federal government under broad delegations
of authority made over many decades (sometimes in wartime) in
one person, the President.87

The notion that the President should have political control
over enforcement authority raises even more questions about
politicization of the executive branch, which might threaten the

Act of 1934, Pub. L. No. 73–416, 48 Stat. 1064, amended by 47 U.S.C. § 151 et seq.
(1937))).

82. Seila Law, 140 S. Ct. at 2203.
83. Id.
84. See id. at 2203–04.
85. Id. at 2204 (holding that “[t]he CFPB Director’s insulation from removal

by an accountable President is enough to render the agency’s structure
unconstitutional”).

86. Cf. INS v. Chadha, 462 U.S. 919, 989 (1983) (White, J., dissenting) (not-
ing that delegation of policy making authority to executive branch agencies allows
for quasi-legislative decisions without bicameralism and presentment).

87. Cf. Jack Goldsmith & John F. Manning, The President’s Completion Power,
115 YALE L.J. 2280, 2282 (2006) (arguing for a presidential power to add “inciden-
tal details needed to carry into execution a legislative scheme”).
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rule of law. We have a rich tradition of prosecutorial independence,
beginning at the founding.88 Surely, the notion that decisions
about whom to prosecute should respond to “fear” of presidential
removal requires some justification.

The Court relies on an extreme version of separation of powers
to justify its ruling, one that neglects the competing principle of
checks and balances. But Seila Law, if read broadly, vests in one
person much of the combined legislative power of the federal gov-
ernment (almost all of the legislative power delegated to every
agency in the executive branch over many decades) and all of its
enforcement authority. It leads to a near total collapse of separa-
tion of powers, excepting during periods when Congress can mus-
ter a two-thirds majority to override presidential lawmaking
authority.89 The concentration of political removal authority over
the whole executive branch predicated on unilateral presidential
policy control raises some questions that Seila Law does not address.

Chief Justice Roberts’s example of a President unable to re-
move a CFPB Director who opposes the statutory goal of consumer
protection suggests that the President must have political removal
authority to secure faithful law execution. Roberts, however, does
not squarely argue that this example illustrates unfettered removal
authority’s importance to faithful execution of the law, for good
reason. For-cause removal protection likely provides ample author-
ity to remove a Director who does not faithfully pursue the goals of
the statutes he or she administers.

The best case for a presidential political removal authority
stems from the question of what happens if a President favors one
legal policy and the CFPB Director favors another policy, which is
also legal. One might argue that the President, as the politically
accountable official, should get to choose the policy. On the other
hand, the CFPB Director may be better equipped to judge which
policy best furthers statutory goals, because of his expertise and fa-
miliarity with the statute.90  So, the quest for a defensible rationale

88. Jed Handelsman Shugerman, The Creation of the Department of Justice: Profes-
sionalization Without Civil Rights or Civil Service, 66 STAN. L. REV. 121, 128–32 (2014)
(describing an “incredibly decentralized system” in the early years in which private
individuals carried out prosecution and the District Attorneys “were not really su-
pervised at all”).

89. See Strauss, supra note 2, at 752 (noting that the transfer of rulemaking
authority to the President produces a “remarkable transfer of authority” producing
the “mirror image” of Chadha’s concern for making sure that law only passed after
bicameralism and presentment).

90. Cf. id. at 754 (noting that giving the President control over all executive
branch policymaking leads to White House operatives with limited accountability
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for political removal authority raises a question about whether the
President or the CFPB Director provides the best locus for choices
among legally appropriate policies. The dissent focuses on this
question, concluding that Congress should have the ability to con-
strain presidential removal to make these policy choices.91 The dis-
sent also points out that the President has other tools available to
influence or even control agency policy outcomes, thereby ques-
tioning the Court’s judgment about constitutionally required man-
agement theory.92

Looking at this question of legally legitimate policy choice,
while necessary, does not suffice. Chief Justice Roberts’s hypotheti-
cal invites consideration of the converse problem.

Suppose that a President puts in place a pro-consumer CFPB
Director and the new President runs a campaign against consumer
protection, as too much of an impediment to business. The new
President’s anti-consumer agenda, however, does not have enough
support in Congress to enable him to secure a repeal or even a
substantial amendment of the consumer protection law. Should he
have the authority to, in the Court’s words, “shape” CFPB’s “leader-
ship” in order to impair or shut down implementation of the law?93

Suppose that he plans to get rid of this conscientious Director to
put in place illegal policies in tension with or simply contrary to the
statute? In other words, the Court should have considered the po-
tential of political removal authority to undermine the law in favor
of the President’s preferred policies.94

The political removal authority can undermine the rule of law
and democracy more broadly, not just allow the circumvention of
law in a few instances. Elected authoritarians around the world have

and expertise overruling an agency head with “significant virtues from a rule of law
perspective,” such as expertise).

91. See Seila Law, 140 S. Ct. at 2226 (Kagan, J., dissenting) (finding that the
Constitution gives “Congress wide leeway to limit the President’s removal authority
in the interest of enhancing” regulatory bodies’ “independence from politics”).

92. See id. at 2237 (Kagan, J., dissenting) (arguing that an administrative
agency’s independence “depends on a wealth of features” not just political removal
authority).

93. See David M. Driesen, President Trump’s Executive Orders and the Rule of Law,
87 UMKC L. REV. 489, 516–17, 517 n.185 (2019) (showing that Trump has used
his appointment power to systematically undermine the rule of law).

94. Cf. Jim Sciutto, Alexander Vindman to Retire from the Military. His Lawyer
Blames White House ‘Campaign of Bullying, Intimidation and Retaliation,’ CNN POLIT-

ICS (July 8, 2020, 6:09 PM), https://www.cnn.com/2020/07/08/politics/vindman-
retiring-alleged-white-house-retaliation/index.html [https://perma.cc/JD52-
3U47] (stating that Lt. Col. Vindman retired because he was being bullied for
doing what the law requires).
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secured constitutional change like that the Court provided in Seila
Law, albeit through the more democratic process of constitutional
amendment.95 Once they obtain sufficient removal authority, they
undermine the independence of government agencies vital to de-
mocracy—like prosecution services, electoral commissions, and me-
dia authorities.96 After taking control, these autocrats use these
powers for authoritarian political purposes, namely the purposes of
punishing their enemies and rewarding their supporters.97 While
the most obvious threats to democracy stem from a head of state’s
political control over prosecution, rules governing the conduct and
ownership of media, and election law,98 an autocratic head of state
can use any government agency to help entrench himself and his
supporters in power and to discourage active resistance.99 For ex-
ample, a despotic President might use his power to make the CFPB
Director fear and obey the President to force the Director to bring
the full wrath of the law down upon companies headed by CEOs
who criticize him, while giving firms headed by supporters free
reign to gouge consumers. And if he refuses, the President might
supplant him with an Acting Director, or, if he enjoys the support
of a partisan Senate, a permanent appointee eager to do the Presi-
dent’s bidding.100 Even if one heroically imagines that the public
pays enough attention to politics to detect and check this autocratic

95. See, e.g., David M. Driesen, The Unitary Executive in Comparative Context, 72
HASTINGS L. J. 1, 30–32 (2020) (discussing the examples of Turkey and Hungary).

96. See, e.g., id. at 33–41 (describing how political control undermined these
authorities in Hungary, Poland, and Turkey).

97. See, e.g., id. (describing how Hungary’s and Turkey’s chief executives have
used these authorities to bolster supporters and harm opposition, and how Po-
land’s authoritarian leader has begun to do so); Driesen, supra note 12, at 712–13
(discussing firing U.S. Attorneys in part based on a desire to prosecute voting
fraud, even though evidence did not support the desired accusations).

98. See Driesen, supra note 95, at 33–41 (explaining how these authorities tilt
the electoral playing field and shrink the space of public debate in order to en-
trench an autocratic leader and his party).

99. See e.g., Ozan O. Varol, Stealth Authoritarianism, 100 IOWA L. REV. 1673,
1707–10 (2015) (discussing the use of tax audits and prosecution for tax evasion
and money laundering to punish dissent, and drawing analogies to Russian and
American practices). See generally BÁLINT MAGYAR, POST-COMMUNIST MAFIA STATE:
THE CASE OF HUNGARY (2016).

100. See, e.g., Alex Horton, It’s Not Good for Our Democracy: Calls Grow for Federal
Officers to Shed Camouflage, WASH. POST (July 22, 2020, 7:00 AM), https://
www.washingtonpost.com/national-security/2020/07/22/cbp-military-camouflage-
uniforms/ [https://perma.cc/3RGD-8K52] (discussing President Trump’s use of
Customs and Border Protection as a “personal militia” under an Acting Director).
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behavior,101 an electoral majority cannot necessarily control the
presidency (because of the Electoral College) or the Senate (which
is not apportioned by population).102 This sort of abuse has played
a key role in undermining the rule of law as a whole and destroying
democracies, not just in undermining a particular policy embedded
in law.

This abuse of power example unmasks a key problem with
Chief Justice Roberts’s liberty rationale. Roberts is surely correct
that the Framers created structural protections in order to preserve
liberty. It does not follow that the Court’s structural choices serve lib-
erty. They may undermine it. It requires some political judgment to
determine what structural arrangements best preserve liberty, and
the Seila Law Court’s failure to consider the problems mentioned
above suggests that the Court lacks the capacity to make these polit-
ical judgments wisely.103

Seila Law’s political accountability argument does not solve this
problem. Roberts chooses an example where a President campaigns
on a particular policy program, thereby suggesting that the Presi-
dent in office will implement the People’s priorities as revealed in
elections. But Presidents, especially the ones who truly threaten lib-
erty, sometimes do the opposite of what they promise.104 And all
Presidents do things that they did not speak about or did not em-
phasize during their campaign.105

Furthermore, the Court a few weeks later impaired a major
mechanism for giving the public the information it might need to
effectively hold Presidents accountable—congressional oversight
authority.106 In Trump v. Mazars, the Court reversed a decision to

101. See Aziz Z. Huq, Binding the Executive (by Law or by Politics), 79 U. CHI. L.
REV. 777, 818 (2012) (noting “scant evidence that the public is even minimally
informed” about specific political issues).

102. See Eric W. Orts, Senate Democracy: Our Lockean Paradox, 68 AM. U. L. REV.
1981, 1984–88, 2047–51 (2019).

103. Cf. Seila Law, 140 S. Ct. at 2237 (Kagan, J., dissenting) (saying that “judi-
cial intrusion” in the field of administrative structure “reveals how little courts
know about governance”); Kim Lane Scheppele, Autocratic Legalism, 85 U. CHI. L.
REV. 545, 581 (2018) (asserting that the “new autocrats” destroying democracy
“look like democrats playing hardball”).

104. See, e.g., Robert Reich, Five Ways Donald Trump Has Not Drained the Swamp,
AM. PROSPECT (Feb. 13, 2020), https://prospect.org/power/five-ways-donald-
trump-has-not-drained-the-swamp/ [https://perma.cc/DBP7-7GJY].

105. See, e.g., Citizens for Responsibility and Ethics in Washington v. U.S.
Dep’t of Homeland Sec., 387 F. Supp. 3d 33, 36–37, 40 (D.D.C. 2019) (discussing
systematic separation of “thousands” of children from their parents).

106. See HEIDI KITROSSER, RECLAIMING ACCOUNTABILITY: TRANSPARENCY, EXECU-

TIVE POWER, AND THE U.S. CONSTITUTION 2 (2015) (explaining that executive
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order the disclosure of President Trump’s tax returns and other
financial information.107 In the past, the Court had held that Con-
gress has broad oversight authority over the executive branch, in-
cluding in cases of suspected corruption.108 Since Congress
frequently makes public the information it uncovers in order to se-
cure public support for checking abuses, this broad authority sup-
ports the accountability Seila Law envisions.109 The Mazars Court,
however, rejected broad congressional oversight of the President,
requiring a showing of legislative necessity to justify enforcement of
a subpoena.110 By not allowing the need for public information
about enforcement or motives for policy to ground a subpoena, it
strongly suggested that obtaining information to inform the public
about whether a President had acted out of corrupt motives consti-
tutes constitutionally suspect harassment.111

More fundamentally, the Framers did not necessarily authorize
broad policy changes in law through presidential choices, but
rather through bicameralism and presentment.112 This suggests
that the political desires of the majority (or the minority) selecting
the President should not necessarily create policy change. Rather,
broad policy change should only occur if the President can per-

branch accountability depends on a flow of information about the executive
branch to people outside of it who can check it).

107. Trump v. Mazars, 140 S. Ct. 2019, 2026–29, 2036 (2020).
108. See, e.g., Hutcheson v. United States, 369 U.S. 599, 607, 614–17 (1962)

(upholding investigation of individual criminal conduct, which led to legislation
preventing misuse of union funds); Sinclair v. United States, 279 U.S. 263, 294–96
(1928) (upholding imprisonment of oil company executive who did not fully coop-
erate in congressional investigation of an oil leasing scandal, because the investiga-
tion might produce legislation), overruled by United States v. Gaudin, 515 U.S. 506
(1995); McGrain v. Daugherty, 273 U.S. 135, 150–51, 154, 176–80 (1927) (approv-
ing the arrest of the former Attorney General for failing to cooperate with a con-
gressional investigation of a failure to enforce anti-trust laws and other statutes);
contra Senate Select Comm. on Presidential Campaign Activities v. Nixon, 498 F.2d
725, 727, 731–32 (D.C. Cir. 1974) (en banc) (disapproving demand for tapes of
presidential conversation with his aides when the Senate Select Committee already
possessed redacted transcripts); but see United States v Nixon, 418 U.S. 683 (1974)
(rejecting a claim of executive privilege with respect to the same tapes).

109. See generally KITROSSER, supra note 106, at 162–65 (explaining that the
public cannot get information needed for public accountability if mechanisms ex-
tracting information from the executive branch are weakened).

110. Mazars, 140 S. Ct. at 2035–36 (articulating a demanding standard for
judicial assessment of congressional need for presidential information).

111. See id. at 2034 (justifying rejection of the traditional approach to con-
gressional oversight when the President is involved because a “demand” for per-
sonal papers “may aim to harass the President”).

112. See INS v. Chadha, 462 U.S. 919, 945, 952 (1983).
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suade Congress—the Senate and the House—to change course.
And the Framers contemplated that this procedure would impede
change, subjecting new law to a deliberative process.113

Presidents these days do not win elections by pledging to care-
fully follow the law created by previous congresses, but by promis-
ing sweeping changes. The plebiscitary presidency theory expands
politics’ domain at the expense of the rule of law and its commit-
ment to following past decisions establishing law through
legislation.

IV.
IMAGINING THE PAST AND FORGETTING

THE FUTURE

A. Imagining a Past Unconcerned about Excessive Presidential Power

The Seila Court addresses the political firing question by
reimagining the past as confirming the plebiscitary presidency that
we see in modern presidential campaigns. The opinion’s originalist
argument strikingly ignores a lot of evidence suggesting that the
concerns the analysis above highlights mattered to the Founders,
and the Court admits to discounting founding-era evidence regard-
ing removal that undercuts its conclusion.114 In fact, Chief Justice
Roberts cannot find any statement before ratification of the Consti-
tution stating that the President has any removal authority, let
alone an authority unlimited by Congress in any fashion.115

Seila Law’s treatment of original intent is remarkably one-sided
both on the level of general principle and in details. Start with gen-
eral principles.

Roberts tells us that “[t]he Framers viewed the legislature as a
special threat to individual liberty.”116 This statement masks a cru-
cial point quite germane to the political removal issue and the ple-
biscitary presidency: many of the Founders also viewed the
President as a potential threat to liberty.117

113. See id. at 951 (“The division of . . . Congress into two . . . bodies” provides
for “full study and debate” of legislation).

114. See Seila Law, 140 S. Ct. at 2205 (declining to consider the opinions of
Madison, Hamilton, and Chief Justice Marshall because the Court has “dis-
counted” those statements in previous opinions).

115. See id. at 2197, 2205–06 (relying on “text, first principles,” and the deci-
sion of 1789, while discounting Hamilton’s pre-ratification statement).

116. Id. at 2203.
117. See RON CHERNOW, ALEXANDER HAMILTON 3 (2004) (explaining that

Hamilton’s support for “a vigorous executive branch aroused fears of a reversion
to royal British ways” and that Jefferson’s followers thought him a “closet monarch-
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Roberts emphasized separation of powers, without saying a
word about checks and balances on the President. These checks
and balances were robust enough for Hamilton to plausibly claim
that the executive authority was not conferred upon the President
alone, but shared with other branches of government.118

The neglect of congressional checks and balances upon the
President’s power leads Roberts to an inconsistency that under-
mines the persuasiveness of his opinion and neglects constitutional
text germane to his thesis. Relying on Madison’s post-ratification
views, Roberts characterizes executive power as “the power of ap-
pointing, overseeing, and controlling those who execute the
laws.”119

If this is what executive power means, then the constitutional
text shows that the Court’s conclusion that the executive power be-
longs to the President alone is wrong. The Constitution clearly gives
the President no unilateral appointment power at all. That power is
shared. The President can only appoint an officer with the Senate’s
concurrence, and Congress may assign the appointment of an infer-
ior officer to an independent Article III Court, thereby avoiding
any presidential influence over the appointment.120 These express
constitutional restraints suggest that the Framers did not endorse a
plebiscitary presidency model, but instead wanted fairly neutral gov-
ernment officials loyal to its laws, not to a faction’s political pro-
gram. So, the idea that the President alone possesses all of the

ist”); MICHAEL KLARMAN, THE FRAMERS’ COUP 215–38, 367–75 (2016) (discussing
the Framers’ concerns about an executive becoming too monarchial, the com-
promises about executive power reached in Philadelphia, and the fears of exces-
sive presidential power expressed in the ratification debates); ERIC NELSON, THE

ROYALIST REVOLUTION 8–9 (2014) (conceding, in a revisionist work insisting on a
significant strand of royalism during the founding era, that “some patriots . . .
loathed the royal prerogative” and saw the “endlessly expanding power of the
Crown” as a problem); see also Driesen, supra note 2, at 81–83, 96–104 (showing
that the Framers rejected a unilateral presidential removal or appointment author-
ity prior to ratification as part of an effort to establish a duty-based executive
branch).

118. See Alexander Hamilton, Remarks at New York Convention Debates
(June 27, 1788), reprinted in 22 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE

CONSTITUTION 1921, 1953 (John P. Kaminski et al. eds., 1976) (describing the ex-
ecutive power as “divided between two branches” and as eschewing a pure system
of separation of powers in favor of incorporation of “all of the checks which the
greatest politicians and best writers ever conceived,” to thwart “wicked
measure[s]”).

119. See Seila Law, 140 S. Ct. at 2197 (quoting 1 ANNALS OF CONG. 463
(1789) (Joseph Gales ed., 1834) (statement of James Madison)).

120. See U.S. CONST. art. II, § 2.
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executive power, as defined by Roberts, is clearly wrong.121 Once
one recognizes that the Constitution does not make personnel deci-
sions the exclusive domain of the President, it becomes harder to
avoid the question of why a restraint on political removal is not a
legitimate part of shared governance. At a minimum, it shows that
the Constitution does not give the President the power to unilater-
ally “shape” the leadership of government agencies.

This failure to consider the Appointments Clause leads the
Court to wholly overlook a key issue relevant to its plebiscitary the-
ory of presidential power. Since the founding, Congress has pos-
sessed the power to vest authority in departments of government
and officials other than the President, as the dissent points out.122

Because the Senate must approve the principal appointees, Con-
gress also has a say in who administers the law. Congress, however,
has no say in who gets to be President, unless an electoral deadlock
takes place in a presidential election.123 The Court’s decision un-
does a congressional decision to delegate authority to a Director
whom it trusts and whom the Senate helps choose, and converts its
decision into a delegation to the President, thereby undermining
the congressional role in implementation (the final say over ap-
pointments) clearly contemplated by the Constitution. And every
subsequent decision following Seila Law will have the same effect.

Furthermore, the Framers expected the Senate’s appointment
power to secure fidelity to the law at the expense of fidelity to the
President personally. Alexander Hamilton told the Ratifiers in the
Federalist Papers that the Senate’s role in appointments would pre-
vent “obsequious instruments” of presidential “pleasure” from tak-
ing office.124 The Constitution’s Oath Clause pointedly requires
executive branch officials to swear an oath to obey the Constitution,
not the President.125 Chief Justice Roberts’s notion that the Fram-

121. See generally Victoria Nourse, Reclaiming the Constitutional Text from
Originalism: The Case of Executive Power, 106 CALIF. L. REV. 1, 23–25 (2018) (arguing
that the addition of the word “all” to the Vesting Clause exemplifies “pragmatic
enrichment,” negated by other constitutional text and likely to reflect skepticism
toward bureaucracy and a belief in a powerful presidency).

122. Seila Law, 140 S. Ct. at 2227 (Kagan J., dissenting). See also Kendall v.
United States ex rel. Stokes, 37 U.S. 524, 612-13 (1838) (holding that since Con-
gress has delegated authority to settle accounts to the Solicitor of the Treasury, he
may do so independent of the President); Driesen, supra note 2, at 91–92 (explain-
ing that the Necessary and Proper Clause authorizes Congress to vest power in
departments).

123. Cf. U.S. CONST. art. II, § 1, cls. 2–3.
124. THE FEDERALIST NO. 76 (Alexander Hamilton).
125. See Driesen, supra note 2, at 85 (explaining why the Oath Clause requires

disobedience to the President when obedience would violate the law).
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ers intended to make federal officials into obsequious instruments
of presidential pleasure who “fear” and “obey” presidential direc-
tives creates pressures on the founding vision of officers infused
with a sense of duty to the law and the Constitution.126

The lack of attention to the Founders’ concern about presiden-
tial power and their use of checks and balances to limit the execu-
tive branch as well as the legislature leads the majority to overlook
important evidence with respect to its endorsement of the unitary
executive theory. At the Philadelphia Convention, convened to
draft the proposed Constitution, the Framers rejected Hamilton’s
proposal to make all cabinet members subject to appointment by
the President “at pleasure.”127 The phrase “at pleasure” suggests
that this rejected proposal would have given the President an un-
limited removal authority. Why did they reject it?  The records we
have suggest that they needed to broker a compromise between
those who feared presidential power and those who wanted a more
powerful President.128 And the Framers meeting in Philadelphia
feared that many of the Ratifiers, whose opinion the leading aca-
demic unitarians recognize matter more than that of the Fram-
ers,129 would not ratify a Constitution with too powerful a
President.130 It is possible that the Seila Law Court has unraveled
one of the compromises that the Framers reached at Philadelphia,

126. Cf. Seila Law, 140 S. Ct. at 2227 (Kagan J., dissenting) (explaining the
incongruity between the view that the President has absolute power over executive
officers and the felt necessity to put the Opinions Clause, empowering the Presi-
dent to get opinions from the executive officers, in the Constitution); Driesen,
supra note 12, at 711–12 (explaining how the notion that prosecutorial decisions
should reflect a President’s political priorities conflicts with the notion of
prosecutorial decisions based on evidence).

127. 2 RECORDS OF THE FEDERAL CONVENTION OF 1787, 335–36, 342–43 (Max
Farrand ed., rev. ed. 1966) (proposing presidential appointment at pleasure for
the secretaries of domestic affairs, commerce, foreign affairs, war, marine, and
state).

128. See Driesen, supra note 2, at 98–99 (explaining why the rejection of pro-
posals to authorize sole presidential control over appointment and removal likely
involved a compromise in which proponents of a strong presidency avoided crea-
tion of a council in exchange for getting congressional control over appointment
and removal).

129. Calabresi & Prakash, supra note 2, at 550–51 (stating that originalists
should give pre-enactment history more weight than post-enactment history).

130. See Julian Davis Mortenson, The Executive Power Clause, 168 U. PA. L. REV.
1269, 1300 (2020) (asserting that “vehement antiroyalism was a singularly potent
force in American politics,” which “sharply constrained the founders’ options in
designing an American executive.”).
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one which formed part of the basis for the People’s ratification of
their proposal.131

The existence of checks on the President also has relevance to
removal. First of all, contra Kagan, the Constitution does have re-
moval clauses—the clauses authorizing the Senate to remove gov-
ernment officials after impeachment by the House.132 That may
explain why Alexander Hamilton told the Ratifiers (whose opinions
originalist scholars emphasize) that the President could only re-
move officers with the Senate’s consent.133 He may have considered
the Constitution’s “finely wrought and exhaustively considered pro-
cedure” governing impeachment as the exclusive means of remov-
ing an officer.134 The other possibility is that Hamilton read the
senatorial role in appointments as implying a dispositive senatorial
role in removal.135 While Myers settled that issue against Hamilton,
surely recognition that the Framers clearly did not leave the Presi-
dent subject only to electoral restraints should have tempered the
Court’s eagerness to write new constitutional law on political firings
and the plebiscitary presidency, which might support a movement
toward autocracy.136

Furthermore, originalist scholars these days usually argue that
good originalism requires following the “public meaning” of terms
in the Constitution— the meaning as understood when the Ra-

131. See  JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION: WITH A PRELIM-

INARY REVIEW OF THE CONSTITUTIONAL HISTORY OF THE COLONIES AND STATES

BEFORE THE ADOPTION OF THE CONSTITUTION §§ 1532–39 (5th ed. 1994) (describ-
ing the position that Senate approval of a successor provides the means of removal
as the Federalist position, which tends to quite the “just alarms” of arbitrary execu-
tive power destroying liberty).

132. Compare U.S. CONST. art I, § 3; id. art. II, § 4 (authorizing the Senate to
“remove” the President upon impeachment by the House) with Seila Law, 140 S.
Ct. at 2225 (Kagan, J., dissenting) (stating that “nothing” in the Constitution
“speaks of removal”).

133. See THE FEDERALIST NO. 77 (Alexander Hamilton) (stating that the “con-
sent of [the Senate] would be necessary to displace as well as appoint.”).

134. Cf. INS v. Chadha, 462 U.S. 919, 951 (1983) (concluding that the federal
government can only pass legislation “in accord with the finely wrought and ex-
haustively considered procedure” of bicameral passage and presentment to the
President).

135. See THE FEDERALIST NO. 77 (Alexander Hamilton) (linking the Senate’s
authority to “displace” to its power to “appoint”).

136. See Bruce Ackerman, Terrorism and the Constitutional Order, 75 FORDHAM L.
REV. 475, 487 n.28 (2006) (noting that Congress denounced President Roosevelt’s
proposal to create a unitary executive as the “dictator bill” and defeated it in
1937).
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tifiers made the Framers’ proposal into a Constitution.137 Julian
Mortensen has exhaustively demonstrated that the founding-era
dictionaries, the Founders’ statements, and treatises all agreed that
the executive power simply means carrying the laws into
execution.138

Removal does not carry the laws into execution. It stops their
execution, at least temporarily.139 Of course, as Roberts points out,
removal can help shape execution of the laws.140 So, the political
removal power aids presidential control over law execution. In
other words, it is a necessary and proper means of carrying the law
into execution. If that is what it is, however, then it lies within the
power of Congress to regulate it, because, as Justice Kagan empha-
sized, the Horizontal Sweeping Clause gives the power to adopt
measures necessary and proper to the carrying out of executive
branch responsibilities to Congress.141

Even though the Seila Law Court does not consider Morten-
sen’s exhaustive review of the meaning of executive power at the
founding, it may have understood that it cannot ground its ruling
upon Article II’s Vesting Clause.142 In spite of its analysis of Article
II, it ultimately does not rely on the Vesting Clause to justify its

137. JACK M. BALKIN, LIVING ORIGINALISM 7 (2011) (identifying allegiance to
the text’s “original meaning” with Justice Scalia); Randy E. Barnett & Evan D.
Bernick, The Letter and the Spirit: A Unified Theory of Originalism, 107 GEO. L. J. 1,
9–10 (2018) (describing the movement from Framers’ intent to the text’s public
meaning).

138. Mortenson, supra note 130, at 1316 (finding “uncontested” and “over-
whelming” support for this reading from pre-ratification sources); Julian Davis
Mortenson, Article II Vests Executive Power, Not the Royal Prerogative, 119 COLUM. L.
REV. 1169, 1230–1234 (2019) (same).

139. Some founding era sources did consider the executive power as implying
a power of appointment, but formalists rejected that as inconsistent with dictionary
definitions. See Mortenson, supra note 130, at 1325–27. That makes the lack of any
reference to presidential removal as part of the executive power as part of the
voluminous materials Mortenson reviewed even more striking. See generally id. at
1358–65 (discussing “non-barking dogs”—mostly the failure of ardent foes of the
Constitution and executive power to claim that executive power disguised royal
prerogatives).

140. See Seila Law, 140 S. Ct. at 2204 (identifying the authority to remove the
CFPB Director for political reasons with the “opportunity to shape its leadership
and thereby influence its activities”).

141. See generally John Manning, Separation of Powers as Ordinary Interpretation,
124 HARV. L. REV. 1939, 1960–61 (2011) (noting that the Necessary and Proper
Clause gives Congress “at least some . . . authority” to regulate the executive
branch of government).

142. Cf. id. at 1966–68 (explaining why the Necessary and Proper Clause
makes it impossible to rely on the Article II Vesting Clause alone to justify the
unitary executive theory).
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holding.143 Instead, it relies on separation of powers more broadly.
That, in turn, produces an opinion grounded in Lochnerian (rather
than originalist) liberty concerns and the theory of a plebiscitary
presidency.

Delegation of vast policymaking authority to the President
poses a dilemma for unitarians. The unitary executive theory only
contemplates presidential control over executive power as under-
stood at the founding. While executing the laws requires some dis-
cretion, most originalists consider the delegation of vast
policymaking power to the executive branch a delegation of legisla-
tive authority.144 The Court has found it impossible to enforce the
nondelegation doctrine, leaving the executive branch in possession
of legislative authority that the Vesting Clause does not give to the
President.

When the Court first confronted this problem in Humphrey’s
Executor, it left the choice of who may exercise delegated “quasi-
legislative” authority to Congress, permitting it to protect members
of the Federal Trade Commission (FTC), which has broad rulemak-
ing authority, from politically-motivated removal.145 The Seila Law
Court struggled to distinguish Humphrey’s Executor.146 (Both lower
courts adjudicating the constitutionality of the relevant removal
provision held that Humphrey’s Executor required the court to up-
hold that provision.)147 The Supreme Court constructed its liberty
rationale in order to justify a distinction between a commission and
a director, suggesting that the constraint provided by a commis-
sion’s group decision-making process provides an appropriate sub-
stitute for presidential authority to remove the sole director of an
agency for political reasons.148 Much of the debate between the ma-
jority, the dissent, and the concurring Justices (who wanted to over-

143. Cf. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477,
484 (2010) (holding that “multilevel removal protection” violates Article II’s Vest-
ing Clause).

144. See, e.g., Gary Lawson, The Rise and Rise of the Administrative State, 107
HARV. L. REV. 1231, 1240–41 (1994) (claiming that the post-New Deal positive law
approves delegation of legislative authority to administrative agencies).

145. See Humphrey’s Executor v. United States, 295 U.S. 602, 629 (1935).
146. See Seila Law, 140 S. Ct. at 2198–2201.
147. See CFPB v. Seila Law LLC, 923 F.3d 680, 684 (9th Cir. 2019) (finding

Humphrey’s Executor and Morrison “controlling”); PHH Corp. v. CFPB, 881 F.3d 75,
85, 93–95 (D.C. Cir. 2018) (en banc) (same).

148. See Seila Law, 140 S. Ct. at 2203–04 (holding that the “CFPB’s single-
Director structure” violates the Constitution because the Director can make and
enforce policies without persuading “colleagues” or answering to a “boss”).
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rule Humphrey’s Executor) focuses on whether the majority
succeeded in distinguishing Humphrey’s Executor.149

Seila Law, while nominally leaving Humphrey’s Executor intact,
severely undercuts it. It casts doubt on Humphrey’s Executor’s conclu-
sion that the FTC exercises quasi-legislative functions.150 And it an-
nounces a new test in dicta, which invites courts to destroy the
independence of agencies that have some executive power, even if
most of their powers are quasi-legislative or quasi-judicial in na-
ture.151 This dicta conflicts with the very sentence from Humphrey’s
Executor that Chief Justice Roberts relies on to help create a presi-
dential right to political removal. That sentence states that the Pres-
ident “has unrestrictable removal power . . . to remove purely
executive officers.”152 Roberts keeps the “unrestrictable removal
power” part of the sentence (and gives it broad import), but disre-
gards the part of the sentence limiting that removal authority to
only “purely” executive officers—that is, those who only exercise ex-
ecutive powers, like the Postmaster in Myers. After Seila Law, courts
will struggle to reconcile Humphrey’s Executor with Seila Law, since
they have an obligation to obey both precedents.

B. Forgetting the Future

While presidential political accountability provides a reason to
like presidential policy decisions, it threatens the rule of law, at least
during periods of partisan polarization. Presidents get elected these
days to pursue policies, not primarily to administer the law well. As
a result, presidential elections lead to unstable administration of
law, and Seila Law will tend to exacerbate that trend.

Seila Law affirms that prosecution remains an executive func-
tion subject to presidential political control, at least at the highest
levels of government.153 Selective politicized prosecution, not inde-

149. See id. at 2198–2201 (majority opinion) (distinguishing Humphrey’s); id.
at 2217 (Thomas, J., concurring) (finding that Humphrey’s foundation was “nonex-
istent” in light of the majority’s undermining of the case and other factors); id. at
2234 (Kagan, J., dissenting) (emphasizing that the Humphrey’s Court found a stat-
ute identical to the statute before the Seila Law Court constitutional).

150. See id. at 2198 n.2 (finding that the Humphrey’s Court’s “conclusion that
the FTC did not exercise executive power has not withstood the test of time”).

151. See id. at 2199–2200 (acknowledging an “exception” to a rule authorizing
unrestricted removal power for “multimember expert agencies that do not yield
substantial executive power”) (emphasis added).

152. Id. at 2199 (emphasis added) (citing Humphrey’s Executor v. United
States, 295 U.S. 602, 632 (1935)).

153. See id. at 2200 (characterizing the independent counsel’s power to “initi-
ate criminal investigations and prosecutions” as wielding “core executive power”).
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pendent bureaucratic overreach in policy, poses the greatest threat
to liberty. The history of authoritarian destruction of democracy
demonstrates that.154 Concerns about political prosecution help ex-
plain why the Morrison majority upheld for-cause removal protec-
tion for the Independent Counsel as not interfering with
presidential duty.155 The President’s duty under the Constitution
involves faithful law execution, not the right to exert political con-
trol over prosecution. A for-cause removal provision adequately
protects faithful law execution.

The Seila Law Court also read Morrison narrowly—characteriz-
ing it as upholding for-cause removal protection only for “inferior
officers.”156 It therefore announced a rule providing for political
removal with two exceptions—one for inferior officers and the
other for multimember bodies that do not perform substantial ex-
ecutive functions.157 But in pure dicta having nothing to do with
Morrison or Seila Law’s holding, it narrowed the definition of infer-
ior officers to those with “no policymaking or administrative author-
ity.”158 Future courts will struggle with how to reconcile Morrison,
which does not tether its conclusion upholding for-cause removal
protection of the Independent Counsel to her status as an inferior
officer, with Seila Law’s reading of Morrison and dicta on inferior
officers.159

Justice Thomas’s concurring opinion, joined by Justice Alito,
suggests a solution to the tension between Seila Law and the Court’s
precedent accepting independent agencies headed by commis-
sions—eliminate the precedent to make way for judicial rulings
abolishing independent agencies.160 This destruction of govern-
ment agencies would constitute a gross intrusion upon the political

154. See Driesen, supra note 95, at 33–36.
155. See Morrison v. Olson, 487 U.S. 654, 691 (1988).
156. See Seila Law, 140 S. Ct. at 2199 (justifying this reading of Morrison).
157. Id. at 2199–2200.
158. Id. at 2200.
159. See Morrison, 487 U.S. at 685–93 (explaining that for-cause removal of

government officers passes constitutional muster when it suffices to allow the Presi-
dent to perform his constitutional duties). Compare Seila Law, 140 S. Ct. at 2200
(majority opinion) (distinguishing Morrison based on the independent counsel’s
status as an inferior officer) with id. at 2235–36 (Kagan, J., dissenting) (arguing
that the rationale for upholding for cause removal in Morrison did not depend on
the independent counsel’s inferior officer status).

160. See Seila Law, 140 S. Ct. at 2218–19 (Thomas, J., concurring) (character-
izing statutes creating independent agencies as unconstitutional and saying that
“[l]eaving these unconstitutional agencies in place does not enhance this Court’s
legitimacy”).
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functions of Congress. And it would not solve the problem of
politicization of prosecution that Seila Law exacerbates.

The concurring opinion also treats the unconstitutionality of
delegations of legislative authority to administrative agencies as a
reason to end the independence of the CFPB Director and overrule
Humphrey’s Executor.161 The majority uses a different formalist strat-
egy to address the problem of agencies having broad policymaking
authority, narrowing the category of “quasi-legislative” authority.162

Such formalist strategies do nothing to address the reality that Con-
gress has given the agencies vast authority to make policy and en-
force the law, and that giving all that power to the President may
destroy separation of powers more thoroughly than all the “divi-
sion” among administrative agencies confronting the Court.

Some originalists might counter that the Court should start
“enforcing” the nondelegation doctrine.163 But the Court long ago
concluded that it could not enforce the doctrine, because it was not
capable of discerning how specific legislative standards needed to
be in order for their implementation to be regarded as law execu-
tion, rather than an exercise of legislative authority, which Congress
could not delegate to the executive branch.164 In other words, the
Court found itself incapable of distinguishing between legislative
and executive power. Unless the Court grossly confines the scope of
power conferred on the executive branch of government, it cannot
escape the problem of too much presidential policy-making power,
going well beyond the limited discretion the originalists believe that
the Framers conferred upon the President by granting him the ex-
ecutive power.

The concurring Justices would cut the Gordian knot by over-
ruling the precedent that stands in the way of a pure unitary execu-
tive theory rooted squarely in Article II.165 Many will read the
tortuous path of the Roberts decision as the inevitable byproduct of
trying to go as far as possible toward original intent without overrul-

161. See id. at 2216 (calling for the Court to overrule Humphrey’s partly be-
cause “Congress lacks the authority to delegate its legislative power”).

162. See id. at 2198 n.2 (majority opinion) (doubting the Humphrey’s Court’s
conclusion that the FTC exercised quasi-legislative authority).

163. See, e.g., DAVID SCHOENBROD, POWER WITHOUT RESPONSIBILITY: HOW CON-

GRESS ABUSES THE PEOPLE THROUGH DELEGATION (1993).
164. See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 474–755 (2001)

(Scalia, J.) (stating that the Court has “almost never felt qualified to second-guess
Congress regarding the permissible degree of policy judgment that can be left to
those . . . applying the law” (quoting Mistretta v. United States, 488 U.S. 361, 416
(1989))).

165. See Seila Law, 140 S. Ct. at 2211–12 (Thomas, J., concurring).
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ing precedent. This will feed into the familiar narrative of the strug-
gle between living constitutionalism and originalism.166

The analysis above and the juxtaposition of the majority opin-
ion with the Kagan dissent makes it hard to see Seila Law as a battle
between originalism and living constitutionalism. Justice Kagan just
marshals too much evidence of an original intent at odds with the
majority’s conclusion to make it possible to say that one opinion is
originalist and the other not.167 And the fact that the originalist
readings split 5-4 along the Court’s ideological fault line suggests
that the Justices’ politics may influence which parts of the constitu-
tional text and which expressions of opinion at the founding they
choose to highlight or discount. The whole opinion casts doubt on
the notion that originalism provides an escape from the problem of
judicial judgment.168 While the Framers evinced concern about
both legislative and presidential tyranny and crafted the Constitu-
tion to avoid both dangers, the Supreme Court in the past has rec-
ognized that the primary contemporary danger stems from the
prospect of presidential tyranny.169

The analysis provided here of the threats a plebiscitary presi-
dency poses to the Framers’ core ideals—checks and balances, sepa-
ration of powers, the rule of law, and even democracy—should lead
to narrow readings of Seila Law (at least). The courts may properly
construe quasi-legislative authority broadly to protect agencies en-
gaged in rulemaking from constitutionally mandated political re-
moval authority. They can easily ignore the Seila Court’s effort to
narrowly define the category of inferior officers, as the Court did
not have a case about inferior officers before it. This Essay’s analysis
of the plebiscitary presidency theory suggests that even the Court’s
endorsement of the unitary executive theory may be properly read

166. See, e.g., PRAKASH, supra note 77, at 1–3 (contrasting the Founders’ intent
to limit presidential power with the tendency of “our living Constitution” to ex-
pand it).

167. See Seila Law, 140 S. Ct. at 2226–31 (citing statements by Blackstone,
Hamilton, Madison, the Necessary and Proper Clause, the Appointments Clause,
New York’s Constitution of 1777, English practice, and the actions and debates of
the First Congress).

168. See generally Kitrosser, supra note 68 (explaining why originalism does not
provide reliable determinate answers to most constitutional questions).

169. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 653–54
(1952) (Jackson, J., concurring) (explaining that the President’s “real powers” ex-
ceed his “paper powers” because of the modern President’s role as party leader, his
command of new methods of mass communication, and the dramatic attention he
now commands). See generally Ex Parte Milligan, 71 U.S. 2, 125 (1866) (expressing
concern that “wicked men, ambitious of power, with hatred of liberty and law” may
become President and pose “dangers to human liberty”).
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as dicta, although that is debatable as Chief Justice Roberts invokes
elements of that theory in justifying the plebiscitary presidency
theory.170

This analysis’s claim that the Court cannot overcome the prob-
lem of the collapse of separation of powers by simply defining legis-
lative authority narrowly leads to a question about what to do with
the legislative/executive distinction Seila Law affirms. The history of
the nondelegation doctrine as well as the wavering path of the re-
moval decisions show that the Court probably cannot distinguish
between those functions in a reliable way. And the unitary executive
theory provides no pathway out. After all, if the President possesses
all executive authority and therefore can remove officers exercising
such authority for political reasons, that does not mean that agen-
cies exercising legislative authority remain subject to politically moti-
vated presidential removal under the Constitution. I cannot
completely answer this question in a short Essay, but the lack of a
firm basis for judicial judgment that does not track the judge’s po-
litical leanings might suggest leaving the question of removal re-
strictions to Congress, as Justice Kagan suggests.171

If one embraces Roberts’s suggestion that the need for struc-
tural protections to safeguard liberty should determine the out-
comes of removal cases, one might fear presidential control of
prosecution more than presidential control of policy.172 Former
president Trump has demonstrated how dangerous political con-
trol of prosecution can be. Like the autocrats he admires, he has
shielded his supporters and urged prosecutors to unjustly persecute
his political opponents.173 Seila Law’s endorsement of fearing and

170. See Seila Law, 140 S. Ct. at 2203 (relying on Hamilton’s views of the vir-
tues of an “energetic” executive to help justify the plebiscitary presidency theory).

171. See id. at 2244–45 (Kagan, J., dissenting).
172. See Driesen, supra note 12, at 711–12 (explaining why political control

over prosecution poses an enormous threat to liberty).
173. See, e.g., In re Flynn, 961 F.3d 1215 (D.C. Cir. 2020), stayed, 2020 WL

3895735 (D.C. Cir.), rehearing en banc granted, 2020 WL 4355389 (D.C. Cir.) (order
granting a writ of mandamus directing the District Court to grant the Trump ad-
ministration’s motion to dismiss charges against Michael Flynn); Eric Levitz, Trump
Calls for John Kerry’s Prosecution under the Logan Act, N.Y. MAG. (May 9, 2019), https:/
/nymag.com/intelligencer/2019/05/trump-calls-for-john-kerrys-prosecution-
under-the-logan-act.html [https://perma.cc/X88T-7TMR]; Paul Blumenthal, Don-
ald Trump Publicly Suggested DOJ Investigate Joe Biden, HUFFINGTON POST (May 2,
2019, 6:04 PM), https://www.huffpost.com/entry/william-barr-trump-investigate-
biden_n_5ccb54ade4b0e4d7572fdf15 [https://perma.cc/5YJ7-5MH9]; Michael
Schmidt & Maggie Haberman, Trump Wanted to Order Justice Dept. to Prosecute Comey
and Clinton, N.Y. TIMES (Nov. 20, 2018), https://www.nytimes.com/2018/11/20/
us/politics/president-trump-justice-department.html [https://perma.cc/P5LP-
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obeying presidential political decisions may make it hard for prose-
cutors to obey their oath of office when the President demands that
they engage in bogus investigations or prosecution of political op-
ponents, or refrain from investigating and prosecuting crime by
presidential supporters.

Cass Sunstein, concerned about recent undermining of
prosecutorial independence, has suggested that Congress pass a
statute making the Department of Justice an independent
agency.174 Seila Law does not necessarily prevent insulating line
prosecutors from political removal, as they might be classified as
inferior officers. But Seila Law poses difficulties for the idea of mak-
ing the entire DOJ independent.

Still, Seila Law may provide a pathway to defending legislation
implementing Sunstein’s proposal. The Seila Law Court relies in
part on the lack of historical support in prior legislation for an in-
dependent agency headed by a single director to justify its result.175

The converse argument, that the long history of prosecutorial inde-
pendence both customary and through an inability of the President
to exercise meaningful removal authority over prosecutors in the
Republic’s early years, may support putting thorough safeguards in
place to protect prosecution from politicization.176 If that is not
possible, then perhaps a future Court should consider overruling
Seila Law.

CONCLUSION

Seila Law proclaims allegiance to the unitary executive theory,
but ultimately relies upon a plebiscitary presidency theory. That
theory, like the unitary executive theory, threatens a collapse of sep-
aration of powers and a weakening of checks and balances. Future

QKWM]; Quint Forgey & Carla Marinucci, Trump Asks Sessions to Consider Prosecut-
ing Oakland Mayor over ICE Raid, POLITICO (May 15, 2018, 5:52 PM), https://
www.politico.com/story/2018/05/16/trump-sessions-oakland-mayor-prosecution-
sanctuary-cities-594470 [https://perma.cc/S4BV-P3YD].

174. Cass R. Sunstein, Imagine that Donald Trump has Almost no Control over Jus-
tice, N.Y. TIMES (Feb. 20, 2020), https://www.nytimes.com/2020/02/20/opinion/
sunday/trump-barr-justice-department.html [https://perma.cc/FCS8-UDF3] (pro-
posing that Congress make the DOJ an independent agency).

175. See Seila Law, 140 S. Ct. at 2201–02.
176. See Harold J. Krent, Executive Control over Criminal Law Enforcement: Some

Lessons from History, 38 AM. U.L. REV. 275, 281 (1989) (“Congress, by determining
both who can enforce the criminal laws and how those laws should be enforced,
has long helped shape and confine the Executive’s discretion in criminal law en-
forcement matters.”); Shugerman, supra note 88 (describing the independence of
federal prosecutors from presidential control in the early years of the Republic).
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courts should read Seila Law narrowly and consider overruling it if
necessary to avoid politicization of prosecution.


