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I.
INTRODUCTION

Dating back to the Washington administration, presidential
use of private agents has been a longstanding executive practice.1
Presidents primarily relied on private actors for consultation on
policy, political, and legal matters. However, in more limited cir-
cumstances, Presidents also utilized these private actors during dip-
lomatic crises, such as engaging in diplomacy with foreign nations
in conflict2 and wartime relationships with allies.3 Much like his
predecessors, President Donald Trump used private actors for dip-
lomatic engagements, namely, his personal attorney, Rudy Giu-
liani.4 Giuliani maintained a high profile in the Trump
administration, and although he bears no government position, his
consultations with President Trump spanned a variety of important
policy matters, both foreign and domestic. In addition to consult-
ing the President, Giuliani represented the United States in numer-
ous foreign policy engagements. This external representation led to
extensive media scrutiny, with one newspaper referring to Giuliani
as “Trump’s Shadow Secretary of State.”5 While the media and civil
society groups levied broad criticism against Giuliani’s role in the
White House, this note focuses on a single episode of Giuliani’s
shadow diplomacy: withholding foreign aid to Ukraine.

President Trump hired Giuliani as one of his private attorneys
in April 2018 to assist with Special Counsel Robert Mueller’s investi-
gation into Russian interference into the 2016 presidential elec-
tion.6 At the conclusion of the investigation, Giuliani remained as
one of the President’s personal attorneys. The President ordered
Giuliani, acting in his capacity as the President’s personal attorney,
to lead a U.S. government negotiation effort with the Ukrainian
government, with the goal of, inter alia, convincing the Ukrainians
to relaunch their investigation into Burisma, a Ukrainian energy
company with ties to the Biden family.7 During the course of these

1. See Ryan Scoville, Ad Hoc Diplomats, 68 DUKE L.J. 907, 918 (2019).
2. See id. at 909–10.
3. See Henry M. Wriston, The Special Envoy, 38 FOREIGN AFF. 219, 237 (1960).
4. See Bob Dreyfuss, How Rudy Giuliani Became Trump’s Shadow Secretary of State,

NATION (Mar. 6, 2020), https://www.thenation.com/article/politics/rudy-giuliani-
foreign-policy/ [https://perma.cc/78AR-YGUS].

5. Id.
6. See Jordan Fabian, Giuliani Joins Trump Legal Team, HILL (Apr. 19, 2018,

5:10 PM), https://thehill.com/homenews/administration/384028-giuliani-joins-
trump-legal-team [https://perma.cc/72UC-CYJU].

7. See Viola Geinger & Ryan Goodman, Timeline: Trump, Giuliani, Biden, and
Ukrainegate (updated), JUST SECURITY (Jan. 31, 2020), https://www.justsecurity.org/
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negotiations, Giuliani bore no government credentials and acted as
a private agent of the President. As part of his pressure campaign
against the Ukrainian government, Giuliani conditioned U.S. aid to
Ukraine on the relaunch of the Ukrainian investigation into Bur-
isma. The President signed this aid into law in 2018.8 Subsequently,
the Trump administration withheld this aid to Ukraine for slightly
over two months. This withholding violated the Take Care Clause of
the Constitution as well as the Impoundment Control Act.9 There-
fore, this note argues, the President violated his substantive article
II responsibilities.

Although private agents of the President may act under the
President’s substantive constitutional powers, by assisting the Presi-
dent in violating the Take Care Clause, Giuliani acted without the
President’s substantive constitutional authority. This note submits
that in doing so, he violated the Logan Act.

The Logan Act, first enacted in 1799, forbids citizens without
the proper authority from negotiating with foreign entities on be-
half of the United States.10 It also forbids private citizens from frus-
trating the measures of the United States. The relevant section of
the current version of the law reads as follows:

Any citizen of the United States, wherever he may be, who,
without authority of the United States, directly or indirectly com-
mences or carries on any correspondence or intercourse with
any foreign government or any officer or agent thereof, with
intent to influence the measures or conduct of any foreign gov-
ernment or of any officer or agent thereof, in relation to any
disputes or controversies with the United States, or to defeat
the measures of the United States, shall be fined under this
title or imprisoned not more than three years, or both.11 [em-
phasis added]

Only one person has been convicted of violating the Logan Act
through court martial.12 In the civilian context, only two people

66271/timeline-trump-giuliani-bidens-and-ukrainegate/ [https://perma.cc/
4UQ2-LZK2].

8. See Jacques Singer-Emery & Jack Goldsmith, The Role of OMB in Withholding
Ukrainian Aid, LAWFARE (Oct. 16, 2019, 4:00 PM), https://www.lawfareblog.com/
role-omb-withholding-ukrainian-aid [https://perma.cc/WS5Y-CLZV].

9. U.S. CONST. art. II, § 3, cl. 5; Impoundment Control Act, 2 U.S.C. §§ 682-88
(2018).

10. Logan Act, 18 U.S.C. § 953 (2018).
11. Id.
12. WILSON FREEMAN, CONG. RESEARCH SERV., LSB10058, THE LOGAN ACT: AN

OVERVIEW OF A SOMETIMES FORGOTTEN 18TH CENTURY LAW 1 (2018).
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have been indicted under the act.13 Therefore, there is a lack of
judicial interpretation of its tenets. This creates the following ques-
tion: how do we interpret the phrase “without the authority of the
United States?”

Much of the scholarly commentary on the Logan Act answers
this question in a limited fashion by suggesting that the President
has carte blanche to confer this authority to private citizens for diplo-
matic purposes.14 Much of the argument underlying this position
stems from a limited review of the act’s legislative history. While
some members of Congress did support this position, their state-
ments hardly paint the full picture.15 Rather, the House engaged in
extensive debate on presidential use of private agents, and, as we
shall see, numerous members of Congress sought to use the Logan
Act as a method of constraining the executive from engaging in the
use of private agents.16

Although this legislative history insists on limiting the Presi-
dent’s use of private agents, the length and extent of historical
practice indicates that the Logan Act does not prohibit their use
per se. This note attempts to fill this void by crafting a framework to
determine when presidential infractions of this 18th century law oc-
cur. Namely, where a President violates his substantive constitu-
tional or statutory duties, he acts without authority and therefore
any private agent he employs to effectuate such an offense shall be
in violation of the Logan Act. President Trump’s withholding of
security assistance violated the Take Care Clause of the Constitu-
tion as well as the Impoundment Control Act. Absent the Presi-
dent’s constitutional or statutory authority to engage in this
withholding, Giuliani, by acting as an extension of the authority of
the President, acted without the authority of the United States, and
thereby violated the Logan Act.

In addition to his violations of the Logan Act, this paper argues
that Giuliani acted as a de facto government officer without a gov-
ernment appointment, therefore violating the Appointments

13. Id.
14. See Daniel Rice, Nonenforcement by Accretion: The Logan Act and the Take Care

Clause, 55 HARV. J. ON LEGIS. 443, 460 (2018) (“Within the executive branch, who
other than the President (if anyone) is empowered to confer such authority on
private citizens?”).

15.  See id. at 461 (claiming that the Logan Act “was enacted to reinforce the
President’s constitutional authority to conduct diplomatic relations. The Act was
debated under the heading “Usurpation of Executive Authority”; congressional
supporters also understood the law to safeguard presidential power by thwarting its
obstruction.”).

16. See 9 ANNALS OF CONG. 2584 (1799).
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Clause. The Appointments Clause serves as a tool to fill government
agencies with competent officials. Both the founders and modern
administrations place a premium on foreign affairs and as such,
shepherd an overwhelming amount of foreign policy appointments
through the Senate advice and consent procedure. By engaging in
foreign policy negotiations at such a high level, President Trump
committed constitutional error by failing to appoint him according
to the Appointments Clause mechanism. Furthermore, Giuliani’s
diplomatic engagement uniquely offends the Senate’s oversight
function underlying the Appointments Clause because the Senate
did not have the opportunity to vet his qualifications. While the
Senate generally does not have the opportunity to review the ap-
pointment of private agents, it retains the opportunity to approve
or reject the fruit of negotiations conducted by private agents
through either the consent provision of the Treaty Clause, or some
other implementing legislation.17 However, because of Giuliani’s
involvement in the withholding of a law the Senate previously
passed, combined with the lack of confirmation, President Trump
effectively eliminated their oversight function.

Additionally, as the President’s private attorney, Giuliani repre-
sented the President’s personal interests under the guise of govern-
ment-backed diplomacy, therefore creating a division of loyalty. In
doing so, Giuliani undermined another core principle of the Ap-
pointments Clause: allegiance to the United States. The founders
drafted the Appointments Clause to rebut the personal patronage
networks developed by monarchical societies18, where kings filled
the bureaucracies of their kingdoms by exchanging aristocratic
wealth and fame for personal loyalty from their subordinates.19 By
permitting his private attorney to represent him in a private capac-
ity, while engaged in official government diplomacy, the President
has allowed someone who is more beholden to him as an individ-
ual, rather than to the Office of the President, to represent the
United States. These differing loyalties create opportunities for
abuse of power, thereby violating a key principle of the Appoint-
ments Clause.

17. U.S. CONST. art. II, § 2, cl. 2. Furthermore, non-self-executing treaties re-
quire some sort of implementing legislation to carry the force of law. See Medellin
v. Texas, 552 U.S. 491, 504 (2008) (“This Court has long recognized the distinction
between treaties that automatically have effect as domestic law, and those that—
while they constitute international law commitments—do not by themselves func-
tion as binding federal law.”).

18. GORDON WOOD, CREATION OF THE AMERICAN REPUBLIC 1776-1787 77–78
(1969).

19. See id.
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This paper will first provide an in-depth background on Giu-
liani and his involvement in negotiations with Ukraine. Next, it will
examine the major scholastic debate on presidential use of private
agents. In doing so, it examines the President’s power over foreign
affairs, including past use of private agents for diplomatic and mili-
tary purposes. It will also scrutinize other substantive constitutional
arguments for use of private agents. This examination will demon-
strate that Giuliani’s actions are not typical of private agents used by
past administrations. Next, the paper will look into the Logan Act,
including its history and scholarly literature on the subject. Such an
analysis reveals that the Logan Act may serve as a limitation on pres-
idential use of private agents and subsequently crafts a framework
for determining such limitations. After evaluating Giuliani’s Logan
Act violation, we separately turn to the Appointments Clause, focus-
ing on the application of the Clause and its underlying foundations
to Giuliani’s activities. In this section, the paper surveys the original
intent of the founders, modern jurisprudence, and practical reali-
ties concerning the attorney-client relationship as a method for bet-
ter understanding the serious implications of allowing a President’s
personal attorney to administer congressional programs.

II.
BACKGROUND

This section provides an in-depth background on Rudy Giu-
liani and his private pressure campaign against the Ukrainian gov-
ernment. This includes his career prior to working for the
President, his decades-long relationship with Trump, and his ascen-
dancy to the post of the President’s private attorney. Subsequently,
this paper explores his private representation of President Trump
in the Ukraine crisis and the President’s decision to withhold for-
eign aid from Ukraine. This accounting reveals a clear narrative:
Giuliani, acting on behalf of the President, led a pressure campaign
against the Ukrainian government, coercing the long-standing ally
into opening an investigation into the Biden family and their rela-
tionship with Burisma, a Ukrainian energy company. Part of these
coercive tactics involved threatening to withhold, and subsequently
withholding, congressionally appropriated foreign aid to Ukraine.

A. Giuliani: The Early Years and his Relationship to Trump
Rudolph Giuliani occupied numerous roles in the public and

private sectors for the last 45 years. Between 1975 and 1993 Giuliani
held high-ranking positions in the Department of Justice, including
Associate Deputy Attorney General, Associate Attorney General,
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and U.S. Attorney for the Southern District of New York.20 During
this time, Giuliani also spent time in private practice at different law
firms.21 In 1993, Giuliani was elected Mayor of New York City, serv-
ing until 2001. After leaving office, Giuliani remained politically ac-
tive by campaigning for numerous Republican candidates
throughout the country. After his two terms as mayor, Giuliani went
on to unsuccessfully run for U.S. Senate in 2000 as well as President
of the United States in 2008.22

In addition to his political activities, Giuliani began his own
consulting firm, Giuliani Partners, in 2002. A subsidiary of Giuliani
Partners, Giuliani Security and Safety, served as his security consult-
ing firm, through which Giuliani amassed a roster of foreign clien-
tele.23 These included, inter alia, Princess of the United Arab
Emirates Hend Al Qassemi,24 the Government of Colombia,25 and
the National Association of Private Companies in El Salvador.26 Ad-
ditionally, the firm formed contacts in Ukraine, including Igor
Fruman and Lev Parnas. These two Ukrainian businessmen both
donated significant sums to a Trump-aligned political action com-
mittee, and paid $500,000 directly to Giuliani to obtain access to
the Trump administration.27

20. See Jack Newfield, The Full Rudy: The Man, the Mayor, the Myth, NATION

(May 30, 2002), https://www.thenation.com/article/archive/full-rudy-man-mayor-
myth/ [https://perma.cc/CH9M-RMYT].

21. Id.
22. Giuliani ‘Not Confident’ War Will Turn Around, CNN (Feb. 15, 2007, 3:14

AM), http://www.cnn.com/2007/POLITICS/02/14/giuliani.lkl/index.html
[https://perma.cc/SCW2-BAQ3].

23. Dreyfuss, supra note 4.
24. See Bennet et al., ‘Had I Not Been There, I Wouldn’t Have Met Rudy’: The Tale

of the Arabian Princess and the Trump International Hotel, WASH. POST (Oct. 18, 2019),
https://www.washingtonpost.com/investigations/had-i-not-been-there-i-wouldnt-
have-met-rudy-the-tale-of-the-arabian-princess-and-the-trump-international-hotel/
2019/10/18/71502292-eee1-11e9-b2da-606ba1ef30e3_story.html [https://
perma.cc/A6FZ-Z6KB].

25. See GIULIANI SECURITY & SAFETY, TESTIMONIALS, http://
www.giulianisecurity.com/testimonials/ [https://perma.cc/CP8P-3SJN] (last vis-
ited Mar. 18, 2020).

26. See id. The name used is the translation of the Spanish title Asociación Na-
cional de la Empresa Privada.

27. See Andrew Roth, Unravelling Rudy Giuliani’s Labyrinthine Ties to Ukraine,
GUARDIAN (Oct. 30, 2019, 4:30 AM), https://www.theguardian.com/us-news/
2019/oct/30/unravelling-rudolph-giulianis-labyrinthine-ties-to-ukraine [https://
perma.cc/32WD-SP9Y].
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Giuliani became acquainted with Donald Trump during his
tenure at the Department of Justice in the 1970s.28 Over the years
that followed, Trump donated to Giuliani’s political campaigns and
rubbed shoulders as members of New York City’s elite. In the early
2000s, Giuliani made a cameo appearance on Trump’s TV show,
The Apprentice. Both of them attended the other’s third weddings.
Trump endorsed Giuliani in his 2008 presidential run.29 Similarly,
Giuliani endorsed Trump during the 2016 election and quickly be-
came a “super surrogate.”30 Giuliani spoke at rallies, represented
candidate Trump on talk shows, and participated in debate
preparation.

B. Giuliani During the Trump Administration

Upon his victory, President-elect Trump named Giuliani as an
informal cybersecurity advisor.31 In this role, Giuliani advised the
President on a number of issues, such as President Trump’s “travel
ban,” which prohibited citizens of certain countries from entering
the U.S. for 90 days.32 In June 2017, Giuliani traveled to Ukraine to
meet with President Petro Poroshenko and Prosecutor General
Yuriy Lutsenko.33 These meetings centered around the possibility
of Ukrainian interference into the 2016 presidential election to
support Hilary Clinton.34 It does not appear that this overture to
the Ukrainian government bore any fruit. In April 2018, Giuliani

28. See Michael Kruse, Friends with Benefits: Donald and Rudy’s Long, Strange
Partnership, POLITICO (Oct. 18, 2019), https://www.politico.com/magazine/story/
2019/10/18/trump-giuliani-ukraine-lawyer-new-york-history-friendship-229857
[https://perma.cc/YMZ9-QCAP].

29. See id.
30. Id.
31. See Abby Phillip, Trump Names Rudy Giuliani as Cybersecurity Adviser, WASH.

POST (Jan. 12, 2017, 10:14 AM), https://www.washingtonpost.com/news/
powerpost/wp/2017/01/12/trump-names-rudy-giuliani-as-cybersecurity-adviser/
[https://perma.cc/DU9T-GUYM].

32. See Jim Dwyer, First Came Giuliani’s Input on the Immigration Order. Now
There’s the Court Test, N.Y. TIMES (Feb. 9, 2017), https://www.nytimes.com/2017/
02/09/nyregion/rudolph-giuliani-donald-trump-travel-ban.html [https://
perma.cc/GK4P-VLYW].

33. Press Release, Victor Pinchuk Found., 107th Mayor of New York City Rudy
Giuliani Gave Public Lecture at the Invitation of the Victor Pinchuk Foundation
(June 7, 2017), https://www.pinchukfund.org/en/news/20207/ [https://
perma.cc/9KRP-8XAU].

34. See Letter from Adam Schiff, Chairman, House Permanent Select Comm.
on Intelligence, et al., to Michael Pompeo, Sec’y of State (Sept. 9, 2019),  https://
intelligence.house.gov/uploadedfiles/
ele_schiff_cummings_letter_to_sec_pompeo_on_ukraine.pdf [https://perma.cc/
A8E9-5NMA].
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joined the President’s personal legal team in response to Special
Counsel Robert Mueller’s investigation into Russian interference in
the 2016 election.35 In this capacity, he represented the President
on talk shows and other media outlets, as well as advised Trump on
legal strategy. Additionally, he continued to investigate possible
Ukrainian interference in the 2016 election.

In late 2018, Giuliani reestablished a working relationship with
Yuriy Lutsenko via his associates Igor Fruman and Lev Parnas. Lut-
senko suffered a strained relationship with Washington due to per-
sonal conflicts with Marie Yovanovitch, then-U.S. Ambassador to
Ukraine.36 Lutsenko believed that a relationship with Giuliani
would strengthen his political position in Ukraine, as then-Presi-
dent Petro Poroshenko, his political patron, faced a difficult reelec-
tion campaign.37 Forming a strong relationship with Giuliani, who
he considered President Trump’s right hand man, provided a
source of political strength in the event of Poroshenko’s defeat. To
foster this relationship, Lutsenko developed a dossier of informa-
tion on the Biden family and their connections with Burisma, a
Ukrainian oil company.38

Hunter Biden, son of former Vice President and 2020 presi-
dential contender Joseph Biden, accepted a position on the board

35. See Fabian, supra note 6.
36. See Andrew E. Kramer et al., The Ukrainian Ex-Prosecutor Behind the Impeach-

ment Furor, N.Y. TIMES (Oct. 5, 2019), https://www.nytimes.com/2019/10/05/
world/europe/ukraine-prosecutor-trump.html [https://perma.cc/SU39-6H6K].

37. Id.Lutsenko and Poroshenko were strong political allies after Lutsenko
served as a key figure during the protests that bought down the former Russian-
backed government of Viktor Yanukovych. See David Stern, Ukraine Ex-minister Lut-
senko Hurt in Clashes in Kiev, BBC NEWS (Jan. 11, 2014), https://www.bbc.com/
news/world-europe-25692076. [https://perma.cc/SD77-A63U]. Lutsenko initially
served as an informal advisor to Poroshenko and was subsequently elected the
leader of the Petro Poroshenko Bloc, which as its name suggests, was Poroshenko’s
political party. Former Interior Minister Lutsenko Appointed as Non-staff Advisor to
Ukrainian President, UKR. NEWS AGENCY (June 17, 2014), https://
en.interfax.com.ua/news/general/209626.html [https://perma.cc/KN4L-N9XN];
Bloc of Petro Poroshenko Faction Headed by Yuriy Lutsenko Formed in Parliament, UKR.
NEWS AGENCY (Nov. 27, 2014), https://en.interfax.com.ua/news/general/
236632.html [https://perma.cc/PXT6-WZVB]. In 2016, the Ukrainian parliament
appointed Lutsenko as the Prosecutor General of Ukraine. Lutsenko Appointed Prose-
cutor General in Ukraine, UNIAN INFO. AGENCY (May 12, 2016), https://
www.unian.info/politics/1343771-lutsenko-appointed-prosecutor-general-in-
ukraine.html. https://en.interfax.com.ua/news/general/209626.html.[https://
perma.cc/HMY2-HR3U]. .

38. Kramer, supra note 36.
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of Burisma in May 2014.39 In December 2015, Vice President Biden
called for the resignation of then-Prosecutor General Viktor
Shokin, citing Shokin’s involvement in corrupt practices. Biden
threatened to withhold U.S. foreign aid unless Shokin was re-
moved.40 During Shokin’s tenure, the U.S., European, and Ukrain-
ian authorities launched an investigation into Burisma, but the
Ukrainian investigation remained dormant at the time that Biden
called for Shokin’s resignation.41 The Ukrainian Parliament subse-
quently removed Shokin from his post in late March 2016.42 None
of the parties involved produced evidence suggesting impropriety
on behalf of Joseph Biden or that his calls for Shokin’s resignation
related to his son’s employment with Burisma.43 The Ukrainians of-
ficially closed their investigation into Burisma in September 2016.44

Lutsenko and Giuliani first met in person in January 2019.45 At
this meeting, while Lutsenko was still Ukraine’s top prosecutor, Gi-
uliani requested that the Ukrainian government reopen its investi-
gation into Burisma and its connections to Joseph and Hunter
Biden.46 Later that month one of Lutsenko’s deputies, Kostiantyn
Kulyk, began a low level criminal investigation into Burisma, which
did not garner serious attention from higher levels of the Ukrainian
government and was put on hold.47 In February 2019, Giuliani

39. Jan Wolfe, Timeline: Key Dates in the U.S. Political Controversy Over Ukraine,
REUTERS (Sept. 23, 2019, 3:46 PM), https://www.reuters.com/article/us-usa-
trump-whistleblower-timeline/timeline-key-dates-in-the-us-political-controversy-
over-ukraine-idUSKBN1W82HK [https://perma.cc/Z25E-GY58].

40. See id.
41. Davey Alba, Debunking 4 Viral Rumors About the Bidens and Ukraine, N.Y.

TIMES (Oct. 29, 2019), https://www.nytimes.com/2019/10/29/business/media/
fact-check-biden-ukraine-burisma-china-hunter.html [https://perma.cc/R3QP-
4438].

42. Wolfe, supra note 39.
43. See id. Many called for Shokin’s resignation due to his corrupt practices

including, inter alia, the International Monetary Fund and the European Union.
See Courtney Subramanian, Explainer: Biden, Allies Pushed Out Ukrainian Prosecutor
Because He Didn’t Pursue Corruption Cases, USA TODAY (Oct. 3, 2019),  https://
www.usatoday.com/story/news/politics/2019/10/03/what-really-happened-when-
biden-forced-out-ukraines-top-prosecutor/3785620002/ [https://perma.cc/CL2R-
NSPZ].

44. Geinger & Goodman, supra note 7.
45. Kramer et al., supra note 36.
46. Id.
47. See Polina Ivanova & Ilya Zhegulev, Exclusive: Ukraine to Fire Prosecutor Who

Discussed Bidens with Giuliani – Source, REUTERS (Nov. 4, 2019), https://
www.reuters.com/article/us-usa-trump-impeachment-prosecutor-excl/exclusive-
ukraine-to-fire-prosecutor-who-discussed-bidens-with-giuliani-source-
idUSKBN1XE20C [https://perma.cc/RFN2-BQW3].
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again met with Lutsenko in Warsaw to further discuss the investiga-
tions.48 Over the following few months, Giuliani continually met
with Fruman and Parnas, coordinating a pressure campaign against
the Ukrainian government to reopen the investigation into Burisma
and the Bidens. As part of this campaign, Parnas and Fruman at-
tempted to arrange a meeting between Giuliani and the newly
elected Ukrainian President, Volodymyr Zelensky. In May 2019, Gi-
uliani announced a trip to Ukraine to convince Zelensky and other
high-ranking Ukrainian officials to ramp up the investigation into
Burisma. President Trump endorsed this trip.49 However, after pub-
lic backlash, the trip was canceled.50 In person meetings between
Giuliani and Zelensky did not occur.

After this cancellation, President Trump assigned Secretary of
Energy Rick Perry, Ambassador to the European Union Gordon
Sondland, and Special Representative Kurt Volker to attend
Zelensky’s inauguration on May 20, 2019.51 Upon their return, the
group suggested a meeting between Trump and Zelensky. Trump
then explained to Perry, Sondland, and Volker that Giuliani would
lead the White House’s efforts with the new Ukrainian administra-
tion.52 Giuliani then became the President’s unofficial coordinator
for Ukrainian policy. It became clear that the President trusted Giu-
liani’s opinions on Ukraine more than the Ambassadors’ them-
selves. As Ambassador Sondland acknowledged:

[B]ased on the President’s direction, we were faced with a
choice. We could abandon the efforts to schedule the White
House phone call and a White House visit between Presidents
Trump and Zelensky, which was unquestionably in our foreign
policy interest, or we could do as President Trump had di-
rected and talk with Rudy. We chose the latter course not be-
cause we liked it but because it was the only constructive path
open to us. Over the course of the next several months, Secre-

48. Michael Sallah et al., Two Unofficial US Operatives Reporting to Trump’s Law-
yer Privately Lobbied a Foreign Government in a Bid to Help the President Win in 2020,
BUZZFEED (July 22, 2019), https://www.buzzfeednews.com/article/mikesallah/
rudy-giuliani-ukraine-trump-parnas-fruman [https://perma.cc/L3FB-KCHM].

49. Kenneth Vogel, Rudy Giuliani Plans Ukraine Trip to Push for Inquiries That
Could Help Trump, N.Y. TIMES (May 9, 2019), https://www.nytimes.com/2019/05/
09/us/politics/giuliani-ukraine-trump.html [https://perma.cc/34VW-EKCQ].

50. Andrew Restuccia et al., Giuliani Cancels Ukraine Trip Amid Political Med-
dling Charges, POLITICO (May 11, 2019), https://www.politico.com/story/2019/05/
11/rudy-giuliani-ukraine-biden-1317605 [https://perma.cc/B9XG-M7LB].

51. H.R. REP. NO. 116-335, at 6 (2019).
52. Id. at 7.
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tary Perry, Ambassador Volker, and I were in communication
with Mr. Giuliani.53

Giuliani led the negotiations with the Ukrainian government
by ordering Ambassadors Sondland and Volker to obtain assur-
ances from the Ukrainians on an investigation into Burisma.54

These assurances included the exchange of investigations for U.S.
aid to Ukraine as well as a meeting between Trump and Zelensky.
Multiple U.S. officials confirmed the nature of the exchange. For
example, according to Ambassador Sondland, “I later came to be-
lieve that the resumption of security aid would not occur until there
was a public statement from Ukraine committing to the investiga-
tions of the 2016 elections and Burisma, as Mr. Giuliani had de-
manded.”55 Similar to Ambassador Sondland, Charge d’Affaires for
Ukraine William Taylor confirmed a quid pro quo, proclaiming
“[A]pparently at the instigation of Mr. Giuliani, Ambassador Sond-
land and Ambassador Volker were conditioning an important com-
ponent of our assistance on what would ultimately be a political
action.”56

From May through the end of July, Giuliani and the team of
U.S. officials under him attempted to convince the Ukrainians to
open an investigation into Burisma and the Biden family. However,
at almost every step, Giuliani frustrated the efforts of Sondland,
Volker, and other State Department Officials.57 Many members of
the team engaged in discussions with the Ukrainians believed that
Giuliani should not have been engaged with the Ukrainians on be-
half of the President, but that such a responsibility should be left to
State Department officials.58 William Taylor termed Giuliani’s

53. Transcript: Impeachment Hearing, Day 4 (Morning): Gordon Sondland, FACT-

SQUARED (Nov. 20, 2019), https://factba.se/impeachment-20191120-1 [https://
perma.cc/J9KM-WF3C].

54. H.R. REP. NO. 116-335, at 8.
55. FACTSQUARED, supra note 53
56. Deposition of William Taylor: Hearing on H.R. Res. 660 Before the Permanent

Select H. Comm. on Intelligence, H. Comm on Foreign Affairs, H. Comm. on Oversight &
Reform, 116th Cong. 151 (2019) (statement of William Taylor, Acting U.S. Ambas-
sador to Ukraine). Ambassador Taylor also proclaimed “The regular channel is all
of our interactions with Ukraine, and one of the very important components of
that interaction with Ukraine is security assistance. And the security assistance got
blocked by this second channel.” Id. at 150.

57. H.R. REP. NO. 116-335, at 73 (discussing Volker’s awareness of “the Giu-
liani factor” – “the negative narrative about Ukraine. . .amplified by Giuliani,”
which impacted the U.S. and Ukraine’s relationship).

58. FACTSQUARED, supra note 53 (“we weren’t happy with the president’s di-
rective to talk with Rudy. We did not want to involve Mr. Giuliani. I believe then, as
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Ukraine engagement as “highly irregular.”59 Furthermore, Ambas-
sadors Sondland and Volker believed that President Trump’s posi-
tion on Ukraine did not comport with the facts.60 Despite Giuliani’s
falsehoods on Ukraine, the official State Department team recog-
nized that a change in the President’s Ukraine policy required Giu-
liani’s participation.61

In addition to coordinating official U.S. policy, Giuliani
deployed his personal networks to pressure the Ukrainians into
launching an investigation, including threats to withhold security
assistance.62 Giuliani contacted both Zelensky’s campaign chair
Ivan Bakanov and Ukrainian Interior Minister Arsen Avakov in an
attempt to connect with the new Ukrainian President. Giuliani
wanted to convince Zelensky to investigate the Bidens’ connections
to Burisma.63 On July 22, Giuliani and Volker spoke with Andrei
Yermak, the top aide to President Zelensky, over the phone. During
the call, Yermak and Giuliani arranged for an in-person meeting on
August 2.64 During this meeting, Giuliani pushed Yermak on the
investigation.65 The Ukrainian government came to understand Gi-
uliani as a crucial component of their relationship with the United
States. Despite explanations from State Department officials that
Giuliani is a private citizen, the “Ukrainian officials also understood
the importance of working through Giuliani, something that was
underscored by his successful effort to smear and remove Ambassa-
dor Marie Yovanovitch from Kyiv in late April.”66

In early July 2019, Ambassadors Volker and Sondland pushed
for a call between Presidents Zelensky and Trump in advance of an
official Oval Office meeting. That phone call took place on July 25,

I do now, that the men and women of the State Department, not the president’s
personal lawyer, should take responsibility for Ukraine matters.”).

59. Taylor Details “Regular” and “Highly Irregular” Ukraine Policy Channels, CBS
NEWS (Nov. 13, 2019), https://www.cbsnews.com/video/taylor-there-were-regular-
and-irregular-ukraine-policy-channels/ [https://perma.cc/5ED5-48VH].

60. FACT SQUARED, supra note 53.
61. Id.
62. See Ben Protess et al., Giuliani Associate Says He Gave Demand for Biden In-

quiry to Ukrainians, N.Y. TIMES (Nov. 10, 2019), https://www.nytimes.com/2019/
11/10/nyregion/trump-ukraine-parnas-fruman.html [https://perma.cc/KP2J-
TGP5].

63. See H.R. REP. NO. 116-335, at 41–43 (2019).
64. Kenneth Vogel & Andrew Kramer, Giuliani Renews Push for Ukraine to Inves-

tigate Trump’s Political Opponents, N.Y. TIMES (Aug. 21, 2019), https://
www.nytimes.com/2019/08/21/us/politics/giuliani-ukraine.html [https://
perma.cc/ZFC2-SG96].

65. See id.
66. H.R. REP. NO. 116-335, at 74.



886 NYU ANNUAL SURVEY OF AMERICAN LAW [Vol. 76:873

2019 during which Zelensky assured Trump that the Ukrainian gov-
ernment would launch the requested investigation. Furthermore,
during the call Zelensky referenced the July 22 conversation be-
tween Yermak and Giuliani, claiming that one of his assistants
“spoke with Mr. Giuliani just recently and we are hoping very much
that Mr. Giuliani will be able to travel to Ukraine and we will meet
once he comes to Ukraine.”67 President Trump responded that
“Rudy very much knows what’s happening and he is a very capable
guy. If you could speak to him that would be great.”68 This ex-
change only confirmed Giuliani’s crucial position as one of the
main arbiters between the United States and Ukraine.

After numerous threats by Giuliani and his associates to
Ukrainian officials, President Trump ordered the White House Of-
fice of Management and Budget (OMB) to withhold foreign aid
already appropriated by Congress just a few hours before his July 25
phone call with President Zelensky. Throughout this entire seven-
month period, the Ukrainians understood Giuliani’s request for an
investigation into Burisma and the Bidens as the only avenue to
coax the Trump administration to host President Zelensky and re-
lease U.S. foreign aid to Ukraine.

C. Aid to Ukraine
The aid to Ukraine at the center of this paper included two

different pools of money: $250 million appropriated through the
National Defense Authorization Act (“NDAA”) and administered by
the Department of Defense (DoD);69and $141 million appropriated
by Congress in the Consolidated Appropriations Act and adminis-
tered by the Department of State (DoS).70 As a precondition of re-
leasing the aid maintained by the 2018 Act, the 2017 NDAA
required the DoD to certify that the Ukrainian government under-
went significant structural reforms to areas including civilian con-
trol of the military and cooperation between the Ukrainian military
and legislature.71 On September 28, 2018, Congress appropriated
the $250 million and DoD submitted the appropriate certification

67. Id. at 89.
68. Id.
69. John S. McCain National Defense Authorization Act for Fiscal Year 2019,

Pub. L. No. 115-232, § 1246(3)(f)(4), 132 Stat. 1636, 2049–50 (2018).
70. Consolidated Appropriations Act, Pub. L. No. 116-6, § 7046(a)(2), 133

Stat. 13, 358 (2019); Singer-Emery & Goldsmith, supra note 8 (“On Feb. 15, Con-
gress appropriated $445.7 million to the State Department to assist Ukraine, which
included the $141 million at issue here.”) .

71. National Defense Authorization Act for Fiscal Year 2017, Pub. L. No. 114-
328, § 1237(c), 130 Stat. 2000, 2495 (2017).
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to Congress in May 2019.72 DoD provided certification after a series
of high level meetings between U.S. and Ukrainian officials,
wherein these officials advised their Ukrainian counterparts on the
implementation of the necessary reforms.73 Those involved in-
cluded the Secretary of Defense; Deputy Assistant Secretary of De-
fense for Russia, Ukraine, and Eurasia; and the Senior Defense
Industry Advisor. On June 18, 2019, DoD publicly announced its
intention to release the congressionally appropriated DoD funding
to Ukraine.74

Congress appropriated the aid administered by the Depart-
ment of State on February 15, 2019.75 On June 21, 2019, the De-
partment of State informed the White House Office of
Management and Budget of its intent to release the aid to
Ukraine.76 On June 19, the day after DoD publicly announced the
approval of aid to Ukraine, President Trump asked for more infor-
mation about the Ukrainian funding.77 On July 3, OMB placed a
preliminary hold on DoS funding.78 On July 12, the President di-
rected OMB to place a hold on all security assistance to Ukraine.79

OMB provided no justification or reasoning for the hold.80

Even though the DoD tendered its statutorily mandated certifi-
cation for release of the aid to Ukraine, the final step prior to re-
lease requires the White House Office of Management and Budget
(“OMB”) to release the aid.81 But instead of releasing the aid, on
July 25, right before the call between Trump and Zelensky, OMB
issued an official order withholding the funds. Although OMB ini-
tially placed the hold until August 5, OMB continued to grant ex-
tensions on the hold until September 11, 2019, when the aid was
ultimately released.82 Although the White House did not inform
the Ukrainians of the hold, representatives of the Ukrainian gov-

72. Singer-Emery & Goldsmith, supra note 8; Letter from John Rood, Under-
sec’y of Def. for Pol’y, to Adam Smith, Chairman, House Armed Services Commit-
tee (May 23, 2019).

73. Letter from John Rood to Adam Schiff, supra note 72.
74. Singer-Emery & Goldsmith, supra note 8.
75. Id.
76. Press Release, Senator Robert Menendez, Ranking Member Menendez

Demands Investigation into Trump Administration’s Hold on Foreign Aid to
Ukraine and Efforts to Spur Investigation of Political Opponents (Sep. 24, 2019).

77. H.R. REP. NO. 116-335, at 58 (2019).
78. Id. at 59.
79. Id.
80. Id.
81. Singer-Emery & Goldsmith, supra note 8.
82. Id.
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ernment began inquiring about the hold in late-July.83 The Ukraini-
ans learned of the withholding through their diplomatic networks
in Washington, including interest groups with strong sway in Con-
gress. On August 28, 2019, Politico published a story about the hold,
marking the initial disclosure to the public.84

These facts demonstrate that President Trump ordered Giu-
liani, his personal attorney, to lead the White House pressure cam-
paign against the Ukrainian government to investigate the Biden
family and their connections with Burisma. His responsibilities in-
cluded leading the White House negotiating team and directing ne-
gotiations between Giuliani and Ukrainian officials. As a part of this
effort, Giuliani and his associates threatened to withhold congres-
sionally appropriated foreign aid to Ukraine. President Trump sub-
sequently withheld the assistance for an extended period, thereby
comporting with Giuliani’s original threats.

In the next section, this note examines presidential power over
foreign affairs as a basis for employing private agents. This includes
a survey of the substantive constitutional justifications for use of pri-
vate agents, as well as an analysis of key examples. This note will
demonstrate that President Trump acted outside the scope of the
President’s substantive rights. By deploying Giuliani as a private
agent to act outside the President’s constitutional authority, this
note ultimately argues that Giuliani acted without the authority of
the United States, thereby violating the Logan Act.

III.
PRESIDENTIAL POWER OVER FOREIGN AFFAIRS

Much of modern scholarship and jurisprudence agrees that
the executive enjoys broad authority over foreign affairs. Then-
house member John Marshall made an apt observation in 1800,
that the President is “the sole organ of the nation in its external
relations, and its sole representative with foreign nations.”85 In this
capacity, Presidents since the Washington administration deployed
private agents for negotiations with foreign countries. Starting with
President Washington dispatching Gouverneur Morris to Great
Britain following the American Revolution, Presidents have unilat-
erally appointed individuals to negotiate on behalf of the United

83. H.R. REP. NO. 116-335, at 55.
84. Caitlin Emma & Connor O’Brien, Trump Holds Up Ukraine Military Aid

Meant to Confront Russia, POLITICO (Aug. 28, 2019, 6:11 PM), https://
www.politico.com/story/2019/08/28/trump-ukraine-military-aid-russia-1689531
[https://perma.cc/TD88-P8EZ].

85. 10 ANNALS OF CONG. 613 (1800).
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States.86 This practice evolved over time into unilateral official ap-
pointments,87 such as the special envoy.88 This section explores past
presidential use of private agents and the substantive constitutional
underpinnings of this practice, including the Vesting Clause,89 the
Reception Clause,90 the Commander in Chief Clause,91 and the
Treaty Clause.92 Substantively, these clauses may justify the use of
private agents in certain circumstance. However, Giuliani’s involve-
ment in withholding security assistance from Ukraine does not fall
within the boundaries of these constitutionally authorized powers.
Furthermore, an analysis of President Trump’s involvement in with-
holding security assistance violated the Take Care Clause. By carry-
ing out an unconstitutional order, Giuliani violated the Logan Act.

This section begins by exploring the varying definitions of “pri-
vate agent.” It then explores the different constitutional clauses that
provide the President with power over foreign affairs, finding that
President Trump’s activities do not maintain any protection from
these constitutional elements. It then explores how President
Trump’s withholding violated the Take Care Clause of the Constitu-
tion. Finally, it explores the Impoundment Control Act, which pro-
vides strict procedures for executive delay or withholding of
congressional funds.

86. See Wriston, supra note 3 at 220.
87. These appointments are made exclusively by the President without any

approval by Congress. However, they are typically, but not always, accompanied by
some sort of official announcement by the White House. Some private agents re-
main confidential. See Presidential Appointment of Foreign Agents Without the
Consent of the Senate, 1 Op. O.L.C. 457, 457–59 (1943).

88. See Wriston, supra note 3, at 219. These persons hold limited powers be-
cause their status is temporary, and they are only involved in relations with a single
government or single issue.

89. U.S. CONST. art. II, § 1, cl. 1.
90. U.S. CONST. art. II, § 3, cl. 4. See United States v. Curtis-Wright Corp., 299

U.S. 304, 319 (1936) (“In this vast external realm, with its important, complicated,
delicate and manifold problems, the President alone has the power to speak or
listen as a representative of the nation.”); Zivotofsky v. Kerry, 576 U.S. 1, 21 (2015)
(“That said, judicial precedent and historical practice teach that it is for the Presi-
dent alone to make the specific decision of what foreign power he will recognize as
legitimate, both for the Nation as a whole and for the purpose of making his own
position clear within the context of recognition in discussions and negotiations
with foreign nations.”); Haig v. Agee, 453 U.S. 280, 291 (1981).

91. U.S. CONST. art. II, § 2, cl. 1.
92. U.S. CONST. art. II, § 2, cl. 2.
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A. Definition of Private Agent

Legal scholars, Congress, the State Department, and past ad-
ministrations have accorded various definitions to the term “private
agent.” Professor Ryan Scoville includes private agents under the
broader umbrella of “ad hoc diplomat,” which also includes special
envoys. Both positions bear a unilateral appointment from the Pres-
ident to some sort of government position.93 In 1960, Henry Wris-
ton described the special envoy as follows:

[The President] is free to employ officials of the government
or private citizens. He may give them such rank and title as
seem appropriate to the tasks; these designations may be am-
bassador, commissioner, agent, delegate; or he may assign no
title at all. He may send his agents to any place on earth that he
thinks desirable and give them instructions either by word of
mouth, or in writing, or through the Department of State, or in
any other manner that seems to him fitted to the occasion.
Some have been exceedingly formal; others completely infor-
mal. Many agents have borne commissions like those of Gov-
ernment officers, ensuring them diplomatic rights, dignities
and immunities. Because of these circumstances many have
mistakenly considered themselves officers. Others have had
mere letters of introduction and have enjoyed no diplomatic
privileges. Some have gone with no written credentials whatso-
ever, their errand described only verbally. Their functions have
varied in importance from the trivial to the vital.94

Under Wriston’s definition, anyone the President designates
acts as a private agent of the President. But this definition, com-
bined with the numerous historical examples offered in his work,
forms the logical conclusion that anyone who the President ap-
points bears the title of special envoy, or ad hoc diplomat, thereby
working on behalf of the government. The title of Wriston’s work,
The Special Envoy, supports this conclusion.

In addition to modern scholarship, the Congressional Re-
search Service defines “private agent” as a person bearing a “spe-
cial, temporary diplomatic appointment,” including special envoys,
representatives, coordinators, advisors, and related positions.95 The
State Department Foreign Affairs Manual alternatively defines a

93. Scoville, supra note 1, at 911-12.
94. Wriston, supra note 3, at 219.
95. Cory Gill et al., CONG. RESEARCH SERV., R44946, STATE DEPARTMENT SPE-

CIAL ENVOY, REPRESENTATIVE, AND COORDINATOR POSITIONS: BACKGROUND AND CON-

GRESSIONAL ACTIONS 1 (2017).
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special envoy as “one designated for a particular purpose, such as
the conduct of special negotiations and attendance at coronations,
inaugurations, and other state ceremonies of special importance.”96

Congress requires that certain special envoys be subject to Senate
advice and consent under the Appointments Clause, such as the
Special Envoy for North Korean Human Rights Issues.97

These definitions demonstrate that special envoys hold some
sort of government appointment. Whether the President confers
the appointment unilaterally or with the advice and consent of the
Senate, the act of appointment is significant as it carries with it the
benefits and burdens of federal government employment.98 It signi-
fies “a nexus between [the agent] and government”99 that includes
taking the oath of office. Furthermore, foreign governments and
other individuals in the United States government use the formality
of appointment to assess the type and extent of power held by the
appointee.

The 19th century dispatch of John James Appleton demon-
strates the significance of appointment during diplomatic engage-
ments. In 1825, the Adams administration sent John James
Appleton to Naples to investigate claims emanating from a dispute
over unlawful seizure and sale of American ships.100 Secretary of
State Henry Clay provided Appleton with an informal letter intro-
ducing him to the American consul in Naples, without a formal ap-
pointment or position. Initially, Clay instructed Appleton to
conduct an investigation, but if Appleton concluded “from all the
circumstances which [he] may be able, on the spot, to observe and
weigh, that there is a reasonable hope of obtaining an acknowledg-
ment of the obligation of Naples to pay the claims, and a provision
for their payment, at even a distant day, a commission will be sent
[to him] as charge d’Affairs, to agree upon a Convention for that

96. U.S. DEPT. OF STATE, FOREIGN AFFAIRS HANDBOOK  5 F.A.H.-1 Exhibit H-
611 (2019).

97. 22 U.S.C. § 7817(a) (2018).
98. See Baker v. United States, 614 F. 2d 263, 272 (Ct. Cl. 1980) (“Therefore,

summarizing the decisions of the Supreme Court and this court, it is clear that an
individual cannot hold a government position as an officer or employee, nor re-
ceive the salary or other benefits pertaining thereto, until he or she has been ap-
pointed to that position by a person authorized to make the appointment.”);
Peters v. United States, 534 F. 2d 232, 234 (Ct. Cl. 1975) (“This court has repeat-
edly held that a government employee is entitled only to the rights and salary of
the position to which he has been appointed.”);Watts v. Office of Pers. Mgmt., 814
F.2d 1576, 1580 (Fed. Cir. 1987).

99. Watts, 814, F.2d at 1580.
100. Presidential Appointment of Foreign Agents Without the Consent of the

Senate, 1 Op. O.L.C. Supp. 457, 458 (1943).
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object.”101 Secretary Clay’s requirement of an appointment as a pre-
requisite for negotiations demonstrates the importance of bearing
an official appointment prior to engaging in substantive negotia-
tions with a foreign entity.

To better analyze the activities of Giuliani, this work defines
private agent as an individual, acting on behalf of the President,
who bears absolutely no government credentials. Therefore, private
agents exclude special envoys or any other ad hoc diplomat that
bears an appointment from the President. Giuliani bears no formal
appointment from the President, nor does he bear any official ti-
tle.102 In relation to his activities in Ukraine, Giuliani repeatedly
claimed that he was working on behalf of his client, Donald Trump,
in a private capacity.103 In a letter to President-elect Zelensky from
May 2019, Giuliani claimed the following:

I am private counsel to President Donald J. Trump. Just to be
precise, I represent him as a private citizen, not as President of
the United States. This is quite common under American Law
because the duties and privileges of a President and a private
citizen are not the same. . .In my capacity as personal counsel
to President Trump and with his knowledge and consent, I re-
quest a meeting with you104

101. Letter from  Henry Clay, Sec’y of State, to John James Appleton, Special
Envoy, in  4 PAPERS OF HENRY CLAY: SECRETARY OF STATE, 1825 368 (1972).

102. See Savannah Behrmann, Nikki Haley: Rudy Giuliani Should’ve Been Named
Special Envoy to Ukraine, USA TODAY (Nov. 14, 2019, 7:37 PM), https://
www.usatoday.com/story/news/politics/2019/11/14/nikki-haley-rudy-giuliani-
shouldve-been-special-envoy-ukraine/4197028002/, [https://perma.cc/CBB5-
RCZJ] (“Multiple officials who have testified in both closed-door deposi-
tions and now public hearings have stated that Giuliani, who is a private citizen, led
a back-channel regarding Ukraine policy.”).

103. Ben Protess et al., Giuliani Pursued Business in Ukraine While Pushing for
Inquiries for Trump, N.Y. TIMES, Nov. 27, 2019, at A1 (“Mr. Giuliani did not register
as one, he has said, because he was acting on behalf of his client, Mr. Trump, not
Ukrainians.”). During the Trump transition and into the early part of the Trump
presidency, Giuliani served as an informal cybersecurity advisor to the President.
However, during the time period relevant to his discussion with the Ukrainians,
Mr. Giuliani was not a White House employee. See Richard Schapiro, Rudy Giuliani
Needed Apple Genius Help to Unlock His iPhone After Being Named Trump Cybersecurity
Adviser, NBC NEWS (Oct. 31, 2019, 12:18 PM), https://www.nbcnews.com/news/
us-news/rudy-giuliani-needed-apple-genius-help-unlock-his-iphone-after-n1074241,
[https://perma.cc/RT2Z-DEQ6]; Fabian, supra note 6.

104. Letter from Rudolph Giuliani, to Volodymyr Zelensky, President-Elect of
Ukraine (May 10, 2019), https://intelligence.house.gov/uploadedfiles/
20200114_-_hpsci_transmittal_letter_to_hjc_-_new_evidence_attachment.pdf,
[https://perma.cc/52Y5-A377].
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The government did not employ Giuliani, nor did they provide
a security clearance.105 This distinction between a private individual
unilaterally appointed by the President to serve in some official gov-
ernment capacity (typically as a special envoy or in some other tem-
porary diplomatic outpost) and a private individual without any
formal appointment by the President is significant. A large portion
of the scholarship focusing on presidential use of private individu-
als for diplomatic and military engagements relies on past executive
practice. And while Presidents often appoint private individuals for
government posts, presidents rarely utilize private individuals for
negotiations with a foreign entity in as public a manner as the
Trump administration.

Giuliani’s private representation forms yet another level of dis-
tinction from past precedent. Although it is exceedingly rare for a
President to use a private actor (under the definition presented
here) to engage with foreign governments, private agents have al-
ways acted under color of some government purpose. Here, by Giu-
liani’s own admission, Giuliani used official channels to engage the
Ukrainian government for a completely private purpose. This prac-
tice raises questions as to whether the President used his public of-
fice for private benefit. Additionally, as the name implies, bearing
an appointment is significant for purposes of the Appointments
Clause, which will be examined infra. Next, consider an examina-
tion of the possible constitutional justifications for private agents.

B. The Vesting Clause

As a preliminary matter, the Constitution vests the President
with the power of the executive.106 The Vesting Clause “vests the
residual foreign affairs powers of the Federal Government—
i.e., those not specifically enumerated in the Constitution—in
the President.”107 A number of scholars claim that this Clause
grants the President the ability to use private agents, so long as they
are carrying out one of the President’s enumerated powers.108 This
is supported by originalist understandings of the President’s
residual powers granted by the Constitution. Indeed, President
Washington sent Gouverneur Morris as an ad hoc diplomat and

105. See Schapiro, supra note 103.
106. U.S. CONST. art. II, § 1, cl. 1.
107. Zivotofsky v. Kerry, 576 U.S. 1, 33 (2015) (2015) (Thomas, J.,

concurrence).
108. See, e.g., QUINCY WRIGHT, CONTROL OF AMERICAN FOREIGN RELATIONS 330-

31 (1922); Saikrishna B. Prakash & Michael D. Ramsey, The Executive Power Over
Foreign Affairs, 111 YALE L.J. 231, 309-11 (2002).
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“neither he nor Congress [were] troubled by his actions because
people generally understood that he enjoyed the residual power of
deciding where to send American emissaries.”109

While the President enjoys the power to send private agents in
order to execute his duties under the constitution, such emissaries
may not hold powers consistent with officers of the United States.
As Senator Littleton Waller Tazewell proclaimed in 1831 “[I]t is
only because secret agents are not officers of the United States, but
the mere agents of the President or of his Secretaries, or of his mili-
tary or naval commanders, that I disclaim all participation in this
appointment.”110

In addition to this limitation on private agents, it is axiomatic
that the President may only use such agents in furtherance of the
President’s constitutional duties. When examined in the context of
the Take Care Clause,111 which mandates that the President faith-
fully execute the law, it cannot be that the Vesting Clause permits
the President to use private agents to engage in activity that he him-
self may not perform. Rather, in relation to private agents, the Vest-
ing Clause provides the President with a vehicle for achieving other
powers and responsibilities granted by the Constitution. Next, this
note examines some of those other powers and responsibilities, ulti-
mately recognizing that President Trump and Rudy Giuliani en-
gaged in unconstitutional conduct, and therefore cannot claim
protection from the Vesting Clause.

C. The Reception Clause

The Reception Clause grants the President the power to re-
ceive foreign ambassadors and emissaries. The Court broadened
this power to include the act of recognition of foreign govern-
ments.112 Therefore, the use of private agents for the specific pur-

109. Prakash & Ramsey, supra note 108, Zivotofsky II and the Vesting Clause The-
ory of Presidential Foreign Relations Power, LAWFARE (Sep. 18, 2015), https://
www.lawfareblog.com/zivotofsky-ii-and-vesting-clause-theory-presidential-foreign-
relations-power [https://perma.cc/WDA5-HMGC] (arguing that the Vesting
Clause does not displace other presidential powers).

110. WRIGHT, supra note 108, at 331.
111. U.S. CONST. art. II, § 3, cl. 5.
112. U.S. CONST. art. II, §3, cl. 4. See Zivotofsky, 576 U.S. at 21 (“That said,

judicial precedent and historical practice teach that it is for the President alone to
make the specific decision of what foreign power he will recognize as legitimate,
both for the Nation as a whole and for the purpose of making his own position
clear within the context of recognition in discussions and negotiations with foreign
nations.”); United States v. Pink, 315 U.S. 203, 229 (1942) (“The powers of the
President in the conduct of foreign relations included. . . a determination of the
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pose of engaging with and normalizing relations with a foreign state
may be permissible. This constitutional use of private agents has
beneficial practical effects, particularly where the established posi-
tion of the United States prohibits public diplomatic efforts with
such adversarial governments. These diplomatic relationships re-
quire significant time and effort, and the informality of deploying
private agents provides a practical solution to a difficult issue.113 In
Zivotofsky v. Kerry, the Court recognized these important practical
effects, claiming “The President is capable, in ways Congress is not,
of engaging in the delicate and often secret diplomatic contacts
that may lead to a decision on recognition.”114 A prime example
includes former CEO of Coca-Cola J. Paul Austin’s visit to Cuba in
the 1970s. While the Carter administration never formally recog-
nized Austin as a private agent engaged in covert diplomacy with
the Castro administration, the media reported on numerous ru-
mors to the contrary. 115 While society can only speculate as to the
purpose of Mr. Austin’s travels to Cuba, other non-U.S. examples of
secret diplomacy demonstrate the efficacy of using private actors to
establish relations between adversaries.

The passage of the Oslo Accords between Israel and the Pales-
tinian Liberation Organization is a prime example. Indeed, the ini-
tial step in achieving the historic peace plan began with meetings
between private agents, including Yair Hirschfeld, an Israeli aca-
demic with ties to the Palestinian community; Terje Larsen, a Nor-
wegian sociologist; and Abu Ala, a representative of the PLO.116

The Israeli government requested that Hirschfeld serve as a private
agent because Israeli law prohibited Israelis from even speaking
with the PLO.117 Peace-seeking officials from the newly elected La-
bor Party could not be seen as having contact with the PLO.118 Nu-
merous meetings between private agents gave way to high level

government to be recognized. It includes the power to determine the policy which
is to govern the question of recognition. Objections to the underlying policy as
well as objections to recognition are to be addressed to the political department
and not to the courts”).

113. See, e.g., Oslo Accords Fast Facts, CNN (Sep. 4, 2019), https://
www.cnn.com/2013/09/03/world/meast/oslo-accords-fast-facts/index.html
[https://perma.cc/SA5N-9VQ8] (describing the use of Israeli and Palestinian pri-
vate agents to jumpstart peace talks).

114. Zivotofsky, 576 U.S. at 2.
115. See William Safire, Carter, Coke & Castro, N.Y. TIMES, July 7, 1977, at 19.
116. See Dean G. Pruitt et al., A Brief History of the Oslo Talks, 2 INT’L NEGOT.

177, 178 (1997).
117. Id.
118. Id. at 178.
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government meetings, ultimately leading to the signing of the Oslo
Peace Accords in 1993.119 While they took place outside the United
States, the Oslo Accords demonstrate the practical needs of govern-
ment in utilizing private agents to engage with adversarial
governments.

While the Reception Clause permits Presidents to utilize pri-
vate agents to plan White House meetings, the Clause does not pro-
vide constitutional protection for Giuliani’s involvement in
withholding security assistance. Substantively, hosting a meeting
with the new President of a foreign country fits squarely within the
terms of the Reception Clause to “receive Ambassadors and other
public Ministers.”120 Therefore, dispatching a private agent to plan
the reception of a foreign dignitary would fall within the constitu-
tional powers of the President.121 However, Giuliani’s discussions

119. Id. at 178–181.
120. U.S. CONST. art. II, § 3, cl. 4. While the Reception Clause may provide

constitutional protection for Mr. Giuliani’s involvement in arranging a White
House meeting between Presidents Trump and Zelensky, there does not appear to
be a strong factual underpinning for the claim of recognition of Ukraine due to
the extensive alliance between the two nations. The United States and Ukraine are
strong allies. Ukraine first declared their interest in joining NATO in 2002, and
Washington has supported Ukrainian membership since that declaration. See
Steven Pifer, NATO’s Ukraine Challenge, BROOKINGS INST. (June 6, 2019), https://
www.brookings.edu/blog/order-from-chaos/2019/06/06/natos-ukraine-chal-
lenge/ [https://perma.cc/2VCY-RM9B] (stating that Ukrainian support for
NATO began in 2002 with President Kuchma and continued through the subse-
quent administration of Victor Yuschenko. Although this interest in membership
stagnated during the Presidency of Victor Yanukovych, it reignited in 2014 after
the Russian invasion of Crimea. It also discusses U.S. support for Ukrainian mem-
bership); see also Ellen Barry, Biden Says U.S. Still Backs Ukraine in NATO, N.Y. TIMES

(July 21, 2009), https://www.nytimes.com/2009/07/22/world/europe/
22biden.html [https://perma.cc/NXW6-N2YY]. This relationship has only
strengthened since the Russian invasion of Crimea in 2014. See Uri Friedman,
America Hasn’t Always Supported Ukraine Like This, ATLANTIC (Nov. 21, 2019), https:/
/www.theatlantic.com/politics/archive/2019/11/how-vital-us-military-aid-
ukraine/602407/ [https://perma.cc/A4P8-WNHA] (“The U.S. government has
provided more than $1.6 billion in security assistance to Ukraine since 2014, when
Russia intervened militarily in eastern Ukraine and illegally annexed the Ukrainian
territory of Crimea following an uprising that overthrew the country’s pro-Moscow
president.”). While the Obama administration increased aid rapidly following the
Russian invasion of Crimea, the Trump administration went even further, by pro-
viding Javelin anti-tank missiles to the Ukrainians. See Pifer, supra.

121. In addition to the strong military relationship, the United States has long
maintained a strong diplomatic relationship with Ukraine. Since independence
from the Soviet Union, both Bill Clinton and George W. Bush have visited Ukraine
and President Obama hosted then-Ukrainian President Petro Poroshenko in the
Oval Office. Office of the Historian, U.S. Dep’t of State, “Travels of President Wil-
liam J. Clinton” (listed visited Apr. 3, 2021), https://history.state.gov/
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with the Ukrainians in withholding security assistance do not fall
within the scope of the Reception Clause, because they do not re-
late to the reception of a foreign dignitary or recognition of a for-
eign government. While both Trump and Giuliani tied a White
House meeting and security assistance within the same demand for
an investigation into the Biden family and Burisma, the exercise of
one substantive Article II prerogative does not transform the other
into a constitutional act. Therefore, the President cannot use the
Reception Clause as a basis of authority for Giuliani’s involvement
in withholding aid to Ukraine.

D. The Commander in Chief Clause

Additionally, scholars assert that the Commander in Chief
Clause provides a substantive constitutional justification for use of
private agents. The Clause reads as follows: “[t]he President shall
be Commander in Chief of the Army and Navy of the United States,
and of the Militia of the several States, when called into the actual
Service of the United States.”122

Foreign relations expert Henry Wriston wrote extensively on
unilateral appointments of ad hoc diplomats, claiming that as a
matter of practice, Presidents often use private agents for diplo-
matic purposes.123 His most famous examples are both wartime
presidents: President Wilson employed Edward House during
World War One and FDR utilized his close personal advisor Harry
Hopkins during World War Two.124 Edward House served as a per-
sonal aide to President Wilson and was instrumental in pushing for
peace throughout war-torn Europe.125 Harry Hopkins served in a
similar role during the FDR administration during the Second

departmenthistory/travels/president/clinton-william-j [https://perma.cc/7VNR-
B4SM]; Office of the Historian, U.S. Dep’t of State, “Travels of President George
W. Bush” (last visited Apr. 3, 2021) https://history.state.gov/departmenthistory/
travels/president/bush-george-w [https://perma.cc/27U6-494R]; Barack Obama,
U.S. President, Remarks by President Obama and President Poroshenko of
Ukraine After Bilateral Meeting (Sep. 18, 2014). These meetings between the Pres-
idents of Ukraine and the United States demonstrate the strong diplomatic rela-
tionship between the two countries.

122. U.S. CONST. art. II, § 2, cl. 1.
123. Wriston, supra note 3.
124. Id. at 223–25.
125. See Charles Neu, House, Edward Mandell, in HANDBOOK OF TEXAS ONLINE

(last visited Apr. 4, 2021), https://tshaonline.org/handbook/online/articles/
fho66 [https://perma.cc/65VQ-MSVM] (stating that House served as President
Wilson’s right hand man who was essential during his war time diplomacy efforts.).
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World War.126 These famous examples may be constitutionally per-
missible as part of presidential war powers.

Presidents enjoy heightened powers during periods of war and
military conflict, such that the use of private agents during wartime
may be permissible. When Congress passes a war declaration, the
Constitution permits the President to “direct the performance of
those functions which may constitutionally be performed by the
military arm of the nation in time of war.”127 Given the President’s
exclusive ability to conduct war and peace, he may use private
agents to achieve this purpose.128 As 19th century commentator
Francis Thorpe wrote, “As Commander-in-chief of the armies and
navies of the United States, the President is empowered to send
special agents to any part of the world to make investigation for the
President touching matters pending, or likely to be pending, be-
tween the United States and another country or people.”129 In addi-
tion to the constitutional deference afforded Presidents in dealing
with wartime issues, practical reasons abound for using private
agents during periods of war. The conduct of war may require se-
cret diplomatic channels with allies or adversaries that cannot be
achieved through official channels due to concerns of national se-
curity.130 In addition, public disclosure of secret negotiations may
stir up negative public opinion in either the U.S. or abroad, which
may spell the death knell for fragile relationships between warring
nations.131

However, at least one scholar does not believe that the Com-
mander in Chief Clause permits the President to utilize private dip-

126. See Bill Mcllvaine, How Harry Hopkins Became One of the Most Influential
Persons in FDR’s Life, HISTORY NET (April 2000), https://www.historynet.com/harry
-hopkins-president-franklin-d-roosevelts-deputy-president.htm [https://perma.cc/
H8VX-8QQV] (describing Hopkins diplomatic work with Great Britain during the
war).

127. Ex parte Quirin, 317 U.S. 1, 28 (1942).
128. See Francis N. Thorpe, Is the President of the United States Vested with Author-

ity Under the Constitution to Appoint a Special Diplomatic Agent with Paramount Power
Without the Advice and Consent of the Senate?, 42 AM. L. REG. & REV. 257, 261 (1894).

129. Id.
130. See DEWITT CLINTON POOLE, THE CONDUCT OF FOREIGN RELATIONS

UNDER MODERN DEMOCRATIC CONDITIONS 94-95 (1924) (“The impulse to secrecy
springs as a rule not from a desire to deceive the people but from a supposed
imperative necessity to deceive the government of another state. It has its being
not so much in undemocratic convictions among statesmen as in state selfishness.
If it were possible for a government to apprise its own people of a set of facts
without at the same time informing the whole world, the situation would be
different.”).

131. See id.
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lomatic agents, even in periods of war.132 The President, as
commander of the armed forces may be able to use military agents
to engage in some sort of backchannel diplomacy.133 But absent the
use of military agents, the President may not use a private agent,
which by the definition used in this paper is not a member of the
armed forces, for diplomatic purposes even during periods of war.

Regardless of whether the Commander in Chief Clause per-
mits the use of private agents during times of war, President Trump
and Giuliani’s actions do not fall within the scope of this Article II
power, as the United States was not involved in a war or military
conflict with Ukraine during the course of Giuliani’s activities. Al-
though Congress appropriated part of the aid in dispute to combat
Russian encroachments on Ukrainian sovereignty,134 the United
States was not in a declared war or military engagement involving
Ukraine. Additionally, the investigation sought by the President, vis-
à-vis Giuliani, related to internal governance concerns within
Ukrainian society unrelated to its conflict with Russia.135 The lack
of any military-related reason concerning the United States dis-
penses with the applicability of the Commander-in-Chief justifica-
tion to Giuliani’s activities.

E. The Treaty Clause

In addition, the Treaty Clause permits the President to engage
in treaty negotiations, which, when combined with the Vesting
Clause, permits the use of private agents for that purpose.136 In fact,
the President holds the exclusive prerogative to negotiate under
the Treaty Clause. As Justice Sutherland wrote in U.S. v. Curtiss
Wright Corp., “[h]e alone negotiates. Into the field of negotiation,
the Senate cannot intrude; and Congress itself is powerless to in-
vade it.”137

Indeed, at the close of the First World War, President Wilson
dispatched an agent to negotiate the treaty of Versailles. As Senator
Henry Cabot Lodge recounted in 1921:

132. See Scoville, supra note 1, at 929.
133. See id.
134. See Lucian Kim, U.S. Aid to Ukraine is Mostly Military, Not Cash, NPR (Dec.

16, 2019), https://www.npr.org/2019/12/16/788597848/u-s-aid-to-ukraine-is-
mostly-military-not-cash [https://perma.cc/YVF3-8X9X].

135. See John Haltiwanger, A Ukraine Gas Company Tied to Joe Biden’s Son Is at
the Center of Trump’s Impeachment, BUS. INSIDER (Jan. 28, 2020), https://
www.businessinsider.com/ukraine-gas-company-burisma-holdings-joe-bidens-son-
hunter-explained-2019-9 [https://perma.cc/4QAG-2M7L].

136. U.S. CONST. art. II, § 2, cl. 2.
137. United States v. Curtis-Wright Corp., 299 U.S. 304, 319 (1936).
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We have an example at this moment in the treaty with Ger-
many now before us. As I stated on Saturday, the Gentleman
who represented us in Berlin had been sent there by President
Wilson, taken from the diplomatic service and charged to re-
present the United States as far as it could be done as a com-
missioner. He was simply a personal agent of the President. He
could not officially represent the United States. We could not
have an ambassador because we were technically at war with
Germany. Therefore he was sent there, and he represented the
President in negotiating the treaty with Germany now before
us and signed it.138

Unlike Giuliani, this agent maintained an appointment as a
member of the diplomatic service. Moreover, similar to the inappli-
cability of the Commander in Chief Clause, Giuliani’s activities did
not implicate the creation or negotiation of any treaty with
Ukraine, as the aid to Ukraine was passed as an appropriation by
Congress and not pursuant to any treaty obligation of the United
States. Therefore, Giuliani’s activities cannot maintain cover under
this constitutional provision.

F. The Take Care Clause

In addition to the lack of substantive justifications under other
clauses, President Trump and, derivatively, Giuliani did not have
the constitutional authority to withhold Ukrainian aid under the
Take Care Clause of the Constitution. The Take Care Clause orders
the President to “take Care that the Laws be faithfully executed.”139

Numerous Supreme Court cases hold that the “President must exe-
cute the laws, not make them.”140 Therefore, the President and his
underlings must comply with statutes as they are enacted by Con-
gress.141 This section will evaluate President Trump’s withholding
of aid to Ukraine under the auspices of the Take Care Clause. In
addition, it explores the Impoundment Control Act, which is the

138. WRIGHT, supra note 108, at 333.
139. U.S. CONST. art. II, § 3, cl. 5.
140. Medellin v. Texas, 552 U.S. 491, 532 (2008). See Youngstown Sheet &

Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952) (“[T]he President’s power to see that
the laws are faithfully executed refutes the idea that he is to be a lawmaker. The
Constitution limits his functions in the lawmaking process to the recommending of
laws he thinks wise and the vetoing of laws he thinks bad.”); Myers v. United States,
272 U.S. 52, 295 (1926) (Holmes, J., dissenting) (“The duty of the President to see
that the laws be executed is a duty that does not go beyond the laws or require him
to achieve more than Congress sees fit to leave within his power.”).

141. TODD GARVEY, CONG. RESEARCH SERV., R43708, THE TAKE CARE CLAUSE

AND EXECUTIVE DISCRETION IN THE ENFORCEMENT OF THE LAW 3 (2014).
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only legislative mechanism the President may use to withhold funds
appropriated by Congress. The section concludes by explaining
why the President could not claim protection under the Impound-
ment Control Act, thereby violating the Take Care Clause.

The legislative process provides the President with ample op-
portunity to express his disapproval through the veto mechanism.
The Court consistently upholds the sanctity of the constitutional
structure by prohibiting divergence from the legislative process that
mandates passage by both houses and subsequent approval by the
President. In addition to forbidding the President from canceling
laws ex post facto, the Court outlawed attempts by Congress to skirt
the requirements of bicameralism and presentment. In INS. v.
Chadha, the Court struck down the one house veto, proclaiming:

The bicameral requirement, the Presentment Clauses, the
President’s veto, and Congress’ power to override a veto were
intended to erect enduring checks on each Branch and to pro-
tect the people from the improvident exercise of power by
mandating certain prescribed steps. To preserve those checks,
and maintain the separation of powers, the carefully defined
limits on the power of each Branch must not be eroded.142

Once a bill is passed into law, whether with the President’s sig-
nature or through an overridden veto, the President must act to
faithfully execute the law. Past administrations and the Department
of Justice Office of Legal Counsel have agreed with this proposi-
tion, stating “the Supreme Court and the Attorneys General have
long interpreted the Take Care Clause as standing for the proposi-
tion that the President has no inherent constitutional authority to
suspend the enforcement of the laws, particularly of statutes.”143

The founders drafted this Clause as a repudiation of the suspension
and dispensing of law, a common practice during the English
Monarchy.144

The Court consistently held that the Take Care Clause imposes
an obligation of execution, rather than discretionary enforcement.
In Kendall v. United States ex rel. Stokes, the Court found that where
Congress imposed a valid duty upon an executive officer, the “duty
and responsibility grow out of and are subject to the control of the
law, and not to the direction of the President.”145 In this decision,

142. INS. v. Chadha, 462 U.S. 919, 957–59 (1983).
143. Constitutional Limitations on Federal Government Participation in

Binding Arbitration, 19 Op. O.L.C. 208, 223 (1995).
144. See Zachary S. Price, Enforcement Discretion and Executive Duty, 67 VAND. L.

REV. 671, 693 (2014).
145. Kendall v. United States ex rel. Stokes, 37 U.S. 524, 610 (1838).
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the Court explicitly rejected the theory that the President holds dis-
cretionary authority to not comply with the law.146 In Youngstown
Sheet & Tube Co. v. Sawyer, Justice Black supported this position,
writing “the President’s power to see that the laws be faithfully exe-
cuted refutes the idea that he is to be a lawmaker.”147

The President does not have the ability to alter the administra-
tion of congressional funds after they are passed into law. In Train
v. City of New York, the Court held that President Nixon’s directive
ordering the EPA Administrator to withhold certain funds, ex-
ceeded executive power because the language of the statute did not
grant the executive any discretion in altering the amounts appropri-
ated.148 Much of the discretion in the execution of the law depends
on the specificity contained within the statute, such that:

[I]f Congress gives the President only a few general instruc-
tions, and allows the executive ‘to fill up the details,’ then the
scope of the executive power is great. If, on the other hand,
Congress chooses to specify a great number of details concern-
ing how it wants the executive to proceed, such as specifying
what it wants the executive to procure, the legislature is en-
tirely free to take that course.149

The Court further expounded on this idea by prohibiting the
President from engaging in an ex post facto cancellation of a single
budgetary provision. In Clinton v. City of New York, the Supreme
Court invalidated provisions of the Line Item Veto Act, which per-
mitted the President to cancel certain budgetary enactments after
they were signed into law.150 The majority held “There is no provi-
sion in the Constitution that authorizes the President to enact, to
amend, or to repeal statutes. . . . There are powerful reasons for
construing constitutional silence on this profoundly important is-
sue as equivalent to an express prohibition.”151 These are merely
two examples of the  Court’s rebuttal of executive efforts to expand

146. Department of Defense Response to Interlocutory Decision of Court of
Appeals Regarding Statute Requiring Separation of Homosexual Service Members
from Military, 34 Op. O.L.C. 100, 114 (2010).

147. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952). In his
famous concurring opinion, Justice Jackson also believed that “[t]he Executive,
except for recommendation and veto, has no legislative power.” Id. at 655 (Jack-
son, J., concurring).

148. See Train v. City of New York, 420 U.S. 35, 41 (1975).
149. Ameron, Inc. v. U.S. Army Corps of Eng’rs, 808 F.2d 979, 993 (3d Cir.

1986) (citation omitted).
150. Clinton v. City of New York, 524 U.S. 417 (1998).
151. Id. at 438-39.
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its powers by foregoing or altering the methods memorialized in
our founding documents.

Although the NDAA’s statutory requirement of DoD certifica-
tion arguably provides a limited amount of executive discretion in
the administration of Ukrainian security assistance, such discretion
does not permit an ex post withholding of the funds from obliga-
tion. Where Congress places power with an executive officer by law,
“the duty and responsibility grow out of and are subject to the con-
trol of the law, and not to the direction of the President.”152 Schol-
ars suggest that once Congress vests certain decision-making
authority in an agency or cabinet official, the President may not
officially supplant his decision making for that of the officer.153 Ac-
cording to an 1823 OLC opinion:

If the laws . . . require a particular officer by name to perform a
duty, not only is that officer bound to perform it, but no other
officer can perform it without a violation of the law; and were
the President to perform it, he would not only be not taking
care that the laws were faithfully executed, but he would be
violating them himself.154

The certification required for the obligation of Ukrainian se-
curity assistance granted the certification authority directly to the
Secretary of Defense. It reads as follows:

152. Kendall v. United States ex rel. Stokes, 37 U.S. 524, 610 (1838).
153. See Robert Percival, Presidential Management of the Administrative State: The

Not-So-Unitary Executive, 51 DUKE L.J. 963, 965-66 (2001) (“Although proponents of
a ‘unitary executive’ theory claim that the president’s constitutional role as chief
executive should give him unqualified executive power, including the authority to
dictate agency decisions, review of the legal and policy considerations raised by this
issue leads to a contrary conclusion.”); Robert Percival, Rediscovering the Limits of the
Regulatory Review Authority of the Office of Management and Budget, 17 ENVT’L L. REP.
10017, 10017 (1987) (discussing abuse by OMB of regulatory decision making and
the President’s authority over agency decision making); Richard Pildes & Cass Sun-
stein, Reinventing the Regulatory State, 62 U. CHI. L. REV. 1, 25 (1995) (“. . .the Presi-
dent has no authority to make the decision himself, at least if Congress has
conferred the relevant authority on an agency head.”); Peter Strauss, The Place of
Agencies in Government: Separation of Powers and the Fourth Branch, 84 COLUM. L. REV.
573, 649 (1984) (explaining Congressional power to place decision-making au-
thority in agencies rather than the President).

154. The President and Accounting Officers, 1 Op. Att’y Gen. 624, 625
(1823); see also Centralizing Border Control Policy Under the Supervision of the
Attorney Gen., 26 Op. O.L.C. 22, 23 (2002) (“Congress may prescribe that a partic-
ular executive function may be performed only by a designated official within the
Executive Branch, and not by the President. The executive power confers upon
the President the authority to supervise and control that official in the perform-
ance of those duties, but the President is not constitutionally entitled to perform
those tasks himself.”).
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The certification described in this paragraph is a certification
by the Secretary of Defense, in coordination with the Secretary
of State, that the Government of Ukraine has taken substantial
actions to make defense institutional reforms, in such areas as
civilian control of the military, cooperation and coordination
with Verkhovna Rada efforts to exercise oversight of the Minis-
try of Defense and military forces, increased transparency and
accountability in defense procurement, and improvement in
transparency, accountability, and potential opportunities for
privatization in the defense industrial sector, for purposes of
decreasing corruption, increasing accountability, and sus-
taining improvements of combat capability enabled by assis-
tance under subsection (a). The certification shall include an
assessment of the substantial actions taken to make such de-
fense institutional reforms and the areas in which additional
action is needed.155

This certification requirement, which provided some discre-
tion to the Departments of State and Defense, is quite specific in
both the authorities and elements required for certification. The
certification contains no language that permitted the President to
unilaterally stay the administration of funds. President Trump may
have requested that the Secretary of Defense deny the certifica-
tion,156 but the statute made clear that the decision to actually
tender the certification rested with the Secretary, not the President.
Given the specificity within the certification element of the appro-
priations bill providing aid to Ukraine, President Trump did not
have the discretion to rescind or alter the certification after DoD
tendered it. Having established the President’s lack of discretionary
authority to rescind the necessary certification under the Take Care
Clause, we consider and reject the President’s ability to withhold
the aid under the Impoundment Control Act (ICA).

Although the ICA created limited circumstances in which the
President may withhold congressionally appropriated funds, such
circumstances were not applicable to the security assistance at issue.
Congressional dismay with weakened legislative power and the de-
sire to wrench budgetary decision making away from the executive

155. National Defense Authorization Act for Fiscal Year 2017, Pub. L. No.
114-328, § 1237, 130 Stat. 2000, 2495 (2016).

156. The President may request denial of the certification, but the ultimate
decision rests with the DoD. If the President felt strongly, he may have asked for a
denial and if Secretary of Defense defied the request, the President held the au-
thority to remove him. Humphrey’s Ex’r v. United States, 295 U.S. 602, 632 (1935)
(confining Presidential powers to remove officers to only executive officers.).
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caused the creation of the ICA.157 The bill’s legislative history reads
as follows:

Budget reform and impoundment control have a joint pur-
pose: to restore responsibility for the spending policy of the
United States to the legislative branch. One without the other
would leave Congress in a weak and ineffective position. No
matter how prudently Congress discharges its appropriations
responsibility, legislative decisions have no meaning if they can
be unilaterally abrogated by executive impoundments. On the
other hand, if Congress appropriates funds without full aware-
ness of the country’s fiscal condition, its actions may be used by
the President to justify the improper withholding of funds. By
joining budget and impoundment control in a complete over-
haul of the budget process, H.R. 7130 seeks to ensure that the
power of appropriation assigned to Congress by the Constitu-
tion is responsibly and effectively exercised.158

This legislative history reflected the political climate during
passage of the ICA. Although Presidents impounded small amounts
throughout U.S. history, President Nixon abused this power by im-
pounding funds for programs he did not support, amounting to
billions of dollars.159 Caspar Weinberger, Nixon’s deputy director
of the Office of Management and Budget, told Congress that the
Constitution did not require the President to spend the money
Congress appropriates.160 Therefore, Congress designed the ICA to
change that perception.

Under the ICA, the President may impound funds utilizing ei-
ther a deferral or rescission. A deferral is a temporary postpone-
ment of distributing funds and is only permitted for the following
reasons: providing for contingencies; achieving savings via changes
in requirements or efficiencies; or withholding due to a law.161 Con-
versely, rescissions constitute permanent cancellations of funds for

157. See H.R. REP. NO. 93-658, at 3463 (1973); see also S. REP. NO. 93-688, at 75
(1974) (stating that the objective was to assure that “the practice of reserving funds
does not become a vehicle for furthering Administration policies and priorities at
the expense of those decided by Congress”).

158. H.R.REP. NO. 93-658, at 3463.
159. See Kevin Kosar, So. . . This is Nixon’s Fault, POLITICO (Oct. 21, 2015, 4:55

AM), https://www.politico.com/agenda/story/2015/10/richard-nixon-congres-
sional-budget-control-act-history-000282/ [https://perma.cc/JN7T-LWEC].

160. Id.
161. Impoundment Control Act, 2 U.S.C. § 684 (2018).
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fiscal policy or other reasons.162 To engage in either a deferral or
rescission, OMB must first inform Congress.163 For presidentially-
requested recissions to become effective, Congress must pass a law
within 45 days of the request or the funds must be disbursed. How-
ever, deferrals do not require any action by Congress.

After the DoD granted their statutorily required authorization
for release of security assistance to Ukraine, the final step prior to
disbursement of the funds required OMB to release the aid. How-
ever, according to the Government Accountability Office, OMB’s
withholding violated the ICA. Firstly, OMB never notified Congress
of its intention to engage in a deferral or rescission.164 Instead,
OMB withheld the funds because expending the funds “could con-
flict with the President’s foreign policy.”165 However, withholding
already appropriated funds due to administration policies is forbid-
den by the ICA.166

OMB also claimed that they withheld the funds due to
programmatic delay. More specifically, they claimed a need to re-
view the DoD certifications for compliance with other statutes and
congressional mandates.167 OMB’s justification had no basis in law,
as administrations employ programmatic delays when the agency
responsible for disbursement (in this case, DoD) takes steps to im-
plement the program, but external factors cause an undue delay.168

According to the GAO, such external factors did not exist here, but
rather OMB simply forbade DoD from obligating the amounts.169

Additionally, DoD provided the necessary certification for release
of the funds, as well as produced a plan for specific disbursement to
Ukraine prior to OMB’s impoundment of the aid.170 Therefore, an
assertion of programmatic delay did not hold water.

Given that the administration improperly impounded security
assistance to Ukraine, it may not claim protection from the ICA.
Without such protection, the administration did not faithfully exe-

162. See U.S. GOV’T ACCOUNTABILITY OFF. B-331564, OFFICE OF MANAGEMENT

AND BUDGET—WITHHOLDING OF UKRAINE SECURITY ASSISTANCE 5 (2020) [hereinaf-
ter U.S. GOV’T ACCOUNTABILITY OFF. B-331564].

163. See id. at 6.
164. See id. at 4.
165. Id. at 6.
166. See id. at 6; Impoundment Control Act § 684 (stating that outside the

scope of deferrals and rescissions allowed for by the ICA, “[n]o officer or employee
of the United States may defer any budget authority for any other purpose.”).

167. See U.S. GOV’T ACCOUNTABILITY OFF. B-331564 7.
168. Id.
169. Id.
170. Letter from John Rood to Adam Schiff, supra note 73.
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cute the law, thereby violating the Constitution. Having established
both the inapplicability of the primary substantive constitutional
justifications for presidential uses of private agents as well as Presi-
dent Trump’s constitutional violation, we next turn to the Logan
Act, an 18th century law that prohibits private actors from engaging
in certain foreign engagements without the authority of the United
States.

IV.
THE LOGAN ACT

The Logan Act prohibits citizens of the United States, without
the proper authority, from negotiating with foreign countries to in-
fluence their relationships with, or defeat the measures of, the
United States. Outside of a single court martial, prosecutors in-
dicted two people under the Act, neither of which ended in a con-
viction.171 Given the Act’s sparse use, the courts have had little
opportunity to comment on its exact meaning.172 However, schol-
ars consistently surmise that presidential private agents acting
under the President’s orders maintain immunity from Logan Act
scrutiny. This section articulates an originalist perspective to rebut
this scholarly contention by analyzing the congressional debate sur-
rounding the Act. Subsequently, it articulates a textualist argument
showing that where the President acts outside his substantive consti-
tutional or statutory authority, any private actors who the President
recruits to effectuate such a constitutional violation should be
found liable for violating the Logan Act. A 1948 amendment to the
language of the Act supports this textualist argument. First, an over-
view of the history of the Logan Act, including its creation and cer-

171. FREEMAN, supra note 12, at 1; see also Jeremy Duda, A Foreign Affair, HIST.
TODAY (June 13, 2017), https://www.historytoday.com/history-matters/foreign-af-
fair [https://perma.cc/9CU3-Q4LB] (“In a largely forgotten episode from 1852,
Jonas P. Levy became the second – and, so far, the last – American to be charged
with violating the Logan Act. In that distinction, Levy joins Francis Flournoy, a
Kentucky farmer, who was charged in 1803 with writing an article calling on the
western states to secede and form a union with the neighboring French territory
that would soon become part of the Louisiana Purchase. Flournoy has long been
considered – erroneously – the only American ever charged under the Logan
Act.”).

172. See Detlev F. Vagts, The Logan Act: Paper Tiger or Sleeping Giant?, 60 AM. J.
INT’L L. 268, 269 (1966) (“Since authoritative judicial interpretations of the Act
are almost nonexistent and since criminal enforcement of the statute has not been
the means by which it has exerted whatever effect it may have had, there is little
choice but to leave the high road marked by the digests, annotated codes and
Shepard’s citator and venture into the less charted tracks of history.”).
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tain popularizing historical episodes, proceeds to the scholarly
arguments regarding presidential private agents. Next, the section
elaborates on originalist and textualist arguments limiting presiden-
tial use of private agents. The section concludes by applying this
framework to President Trump and Rudy Giuliani, largely relying
on the constitutional and statutory violations enumerated supra.

A. Origins of the Logan Act

Congress passed the Logan Act in the midst of tensions be-
tween the United States and France. After America failed to assist
French revolutionaries during the 1789 French Revolution, cou-
pled with ratification of the Jay Treaty with Great Britain, France
began looting American merchant vessels and placing embargoes
on trade.173 In 1797, President Adams sent a special envoy to
France to settle the dispute between the two countries, which did
not succeed. This ultimately led to the XYZ Affair and heightened
anti-French sentiment in United States.174

Dr. George Logan, a Pennsylvania state senator and Quaker
pacifist, believed that he could settle the controversy. He obtained a
private certificate of citizenship from then-Vice President Thomas
Jefferson, and embarked for France on June 12, 1798. During his
trip, Logan met with numerous French officials, who ultimately
found political benefit to easing tensions with the United States.
France subsequently lifted its trade embargo and halted the plun-
dering of American ships.175

While the French hailed Logan as an emissary of peace, the
U.S. government did not provide a welcoming reception. Secretary
of State Thomas Pickering told Logan that the new French position
was “illusory.”176 George Washington also expressed his disap-
proval.177 President Adams recommended that Congress pass a bill
to prohibit “temerity and impertinence of individuals affecting to
interfere in public affairs between France and the United States.”178

173. MICHAEL SEITZINGER, CONG. RESEARCH SERV., RL33265, CONDUCTING FOR-

EIGN RELATIONS WITHOUT AUTHORITY: THE LOGAN ACT 1–2 (2015).
174.  Id. at 1.
175. Id. at 1–2.
176. Id. at 2.
177. See Daniel Hemel & Eric Posner, The Logan Act and Its Limits, LAWFARE

(Dec. 7, 2017, 12:07 PM), https://www.lawfareblog.com/logan-act-and-its-limits
[https://perma.cc/38KX-6EFL] (“However, former President George Washing-
ton, then-President John Adams, and members of the Federalist Party who were
hostile to France condemned Dr. Logan upon his return.”).

178. John Adams, Message to the Senate, in 1 COMPILATION OF THE MESSAGES

AND PAPERS OF THE PRESIDENTS 267 (James Richardson ed., 1897).
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Congress quickly created legislation, passing in both houses and
signed into law by President Adams on January 30, 1799.179

In its long history, Prosecutors only issued two indictments
under the Act.180 In 1803, Francis Flournoy, a farmer from Ken-
tucky, published an article in a Kentucky newspaper advocating for
a separate western nation allied to France. The government
dropped the indictment, and the execution of the Louisiana
Purchase that same year obviated the issue.181 In 1852, prosecutors
indicted Jonas Levy for trying to sway the Mexican government to
deny permits for a U.S. government project to build a transconti-
nental railroad that traversed through portions of Mexican terri-
tory.182 Prosecutors ultimately dropped the indictment for lack of
evidence.183

Although courts have not convicted anyone under the Logan
Act, lawyers, politicians, and commentators often invoke it, even
against government officials.184 In 1920, President Wilson alleged
that then-Senator Warren Harding violated the Act by discussing a
possible U.S. commitment to some sort of international body with
French officials.185 In 1975, Senators John Sparkman and George
McGovern traveled to Cuba to hold discussions with the Castro Ad-
ministration.186 While the State Department did not endorse their
travels, the Ford administration permitted the pair to travel to the
island.187 Upon their return, commentators accused the Senators of
violating the Logan Act.188 The State Department dismissed these
claims, citing the fact that because the Senators “made it clear that
[they] had no authority to negotiate on behalf of the United
States—that [they] had come to listen and learn,”189 they did not

179. SEITZINGER, supra note 173, at 2.
180. Duda, supra note 171.
181. See Vagts, supra note 172, at 271.
182. See Duda, supra note 171.
183. See id.
184. See Vagts, supra note 172, at 271 (“It was during the years of Jeffersonian

Administration that the Logan Act revealed its potential as a principle of political
behavior, as a debating weapon against the opposition and as a threat against those
out of power.”).

185. See id. at 275.
186. McGovern Arrives in Cuba At Start of Four-Day Visit, N.Y. TIMES, May 6, 1975,

at 16.
187. See Peaceful Settlement of Disputes, 1975 DIG. OF U.S. PRAC. IN INT’L L. 746,

750.
188. See LOUIS FISHER, THE POLITICS OF SHARED POWER: CONGRESS AND THE

EXECUTIVE 10 (4th ed. 1998).
189. S. COMM. ON FOREIGN RELATIONS, 94TH CONG., CUBAN REALITIES 1975, 13

(Comm. Print 1975).
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violate the Logan Act. Furthermore, the State Department declared
that the Logan Act allowed Senators to “[engage] in discussions
with foreign officials in pursuance of their legislative duties under
the Constitution.”190 Here, the State Department permitted Sena-
tors to speak with foreign officials, as long as they acted within their
constitutional duties. However, the State Department did not men-
tion the ramifications for the Senators if they acted outside the
scope of their constitutionally prescribed duties.

In March 2015, in response to the Iran Nuclear Deal, forty-
seven Republican Senators penned a letter to the Iranian Govern-
ment, claiming that because of the deal’s status as a sole executive
agreement under U.S. law, a subsequent administration could re-
peal it.191 The media accused these Senators of violating the Logan
Act; however the Obama administration never brought charges.192

B. Originalist Arguments Against Presidential Use of Private Agents

To resolve the ambiguity on the precise definition of “authority
of the United States,”193 scholars claim that the Act’s legislative his-
tory as well as past practice supports presidential authority to use
private agents free of Logan Act scrutiny. Indeed, Federalist Con-
gressman Roger Griswold introduced the bill to “guard by law the
interference of individuals in the negotiation of our executive with
the Governments of foreign countries.”194 Furthermore, the head-
ing of the debate on the bill was entitled “Usurpation of Executive

190. Peaceful Settlement of Disputes, supra note 187.
191. Letter from  Tom Cotton, U.S. Sen., et al. to the Leaders of the Islamic

Republic of Iran (Mar. 9, 2015).
192. See, e.g., Steve Benen, Playing with Fire: Senate GOP Tries to Sabotage Nuclear

Talks, MSNBC (Mar. 9, 2015, 12:45 PM), http://www.msnbc.com/rachel-maddow-
show/playing-fire-senate-gop-tries-sabotage-nuclear-talks [https://perma.cc/5BT7-
97MC] (“Under the circumstances, it’s no longer ridiculous to wonder whether
GOP lawmakers are violating the Logan Act.”);Paul Waldman, Republicans are Be-
ginning to Act as Though Barack Obama Isn’t Even the President, WASH. POST (Mar. 9,
2015, 12:16 PM), https://www.washingtonpost.com/blogs/plum-line/wp/2015/
03/09/republicans-are-beginning-to-act-as-though-barack-obama-isnt-even-the-
president/ [https://perma.cc/767S-PYZP].

193. The full text of the law reads: “Any citizen of the United States, wherever
he may be, who, without authority of the United States, directly or indirectly com-
mences or carries on any correspondence or intercourse with any foreign govern-
ment or any officer or agent thereof, with intent to influence the measures or
conduct of any foreign government or of any officer or agent thereof, in relation
to any disputes or controversies with the United States, or to defeat the measures
of the United States, shall be fined under this title or imprisoned not more than
three years, or both.” Logan Act, 18 U.S.C. § 953 (2018).

194. 9 ANNALS OF CONG. 2494 (1799).
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Authority.”195 Federalist House member James Bayard proclaimed,
“The object of the law is to prevent these private interferences alto-
gether, since the Constitution has placed the power of negotiation
in the hands of the Executive only.”196 Commentators use these
quotations as evidence that “The Logan Act’s authors intended to
protect exclusive Executive Authority over foreign relations from
the detrimental interference of private citizens.”197

However, the Federalist view did not paint the whole picture,
as Congress vociferously deliberated on presidential use of private
agents during debate on the bill. In fact, the House considered the
meaning of the phrase “without the authority of the United States”
almost immediately after the bill’s introduction.198 These debates
focused on the procedural downfalls of presidential use of private
agents as violations of the Appointments Clause.

One of the Federalists proposed an amendment granting the
President with the authority of the United States, but the chamber
defeated this measure.199 Albert Gallatin foresaw the danger of this
amendment, believing that it could confer the President with the
ability to appoint private agents under his private authority as Presi-
dent.200 He wrote the following:

Mr. Gallatin said, if he understood the object of the gentleman
from Massachusetts, it was to enable the President, or other
lawful authority, to employ what may be called private or secret
agents. Not under the authority of the Government, according
to the tenor of this bill, but under the private authority of the
President of the United States, the Secretary of State, or any
other officer of the Government. This would be giving sanction
to a new principle in this country. He conceived that all the
negotiations carried on between the United States and foreign
countries ought to be by means of public ministers in the man-
ner provided by the Constitution. If there are any cases, al-
lowed by the Constitution, in which the President may
authorize a Minister, without the concurrence of the Senate,
he will, in doing so, act under the authority of the Government
of the United States, and come within the tenor of this bill.201

195. Id.
196. Id. at 2588.
197. Curtis Simpson, The Logan Act of 1799: May It Rest in Peace, 10 CAL. W.

INT’L L.J. 365, 365 (1980).
198. See 9 ANNALS OF CONG. 2584 (1799).
199. See id. at 2586.
200. See id. at 2584–85.
201. Id.



912 NYU ANNUAL SURVEY OF AMERICAN LAW [Vol. 76:873

Gallatin understood the importance of the constitutional ap-
pointments system. Permitting the President to appoint private
agents circumvents constitutional requirements, which could lead
to abuse. Gallatin went on to specify the types of abuse that could
emanate from allowing the use of private agents:

But he did not think it would be proper to introduce a princi-
ple that the President or the Secretary of State, at their plea-
sure, shall have power to carry on a private or other
correspondence with any foreign Government, through any
medium, except such as is pointed out in the Constitution. To
allow of this, he was of opinion, would open a door to infinitely
greater danger than that proposed to be guarded against by
this bill. Such a correspondence might not only have relation
to existing disputes between this country and another, but also
to future political connexions. Such a correspondence would
form no part of the papers to be found in the office of the
Secretary of State; it would be the correspondence of the man
and not of the officer; it would not, therefore, remain in the
office after he left it, and a future President or Secretary of
State could not act upon it.202

In addition to Gallatin, John Nicholas, a member from Vir-
ginia, feared the amendment failed constitutional muster because it
did not comport with the Appointments Clause. Nicholas pro-
claimed, “I do not think. . . that it is more in the President’s power
alone to send abroad agents of this kind, than it is in mine.” 203 Mr.
Nicholas’s statements suggest that members of the government
should not be permitted to unilaterally send private agents on be-
half of the government without the approval of other government
officials.

Other members of Congress echoed these sentiments. Repre-
sentative Robert Williams of North Carolina, believed that the Fed-
eralists introduced the Logan Act to increase executive power.204

Representative McDowell of North Carolina commented that legis-
lators “have never failed every year, and year after year, to concen-
trate some new power in the executive.”205

These debates amongst House members rebut the common
presumption that presidential private agents fall outside the scope
of the Logan Act. This concern over presidential use of private

202. Id. at 2585.
203. Id. at 2584.
204. See 9 ANNALS OF CONG. 2606 (1799).
205. Id. at 2708.
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agents spilled into the public arena shortly after passage of the Lo-
gan Act. In 1810, Dr. Logan set sail for England to cool tensions,
which amassed prior to the War of 1812.206 Logan took with him
letters in the handwriting of President Madison, which the public
deemed evidence of the President’s authorization of Logan’s activi-
ties.207 Similarly to the concerns of Gallatin and Nicholas, society
expressed concern over the President’s authorization of Logan’s
citizen diplomacy without the approval of the Senate. According to
an article in the FEDERAL REPUBLICAN, “That Dr. Logan has gone to
England and carries with him letters in the handwriting of Mr.
Madison, are facts, but we deny that he has been nominated to the
Senate and appointed as envoy, or that he carries patent instruc-
tions to be produced to Lord Wellesley.”[emphasis in  original].208

These public concerns echo the sentiments expressed during the
House debate on the Logan Act itself: that the Logan Act does not
grant President carte blanche to use private agents.

In addition to the originalist arguments against executive use
of private agents, scholar Daniel Rice suggested that the lack of Lo-
gan Act enforcement by the Department of Justice stemmed partly
from the uncertainty surrounding the legal status of private agents.
Rice writes:

The scrutiny the Act invites has greatly embarrassed adminis-
trations seeking low-visibility, backchannel extrication from
sensitive international impasses. Ordinary enforcement of the
Logan Act would place a premium on exposing private re-
cruits’ precise links with the White House, greatly undermin-
ing their usefulness as unofficial-official emissaries. And
because administrations uniformly condone unauthorized dis-
cussions that serve the national interest, any level of non-zero
enforcement would imply that some of America’s greatest for-
eign policy triumphs were negotiated criminally.209

This lack of enforcement may create a deficit of jurisprudence
on the use of private agents, but it does not legalize their conduct.
At best, it creates a legal gray area. At worst, all executive uses of
private agents violate of the Logan Act. As a matter of substance,
this paper does not take such an extreme position. But this leads to
a second inquiry: If the Logan Act permits certain uses of executive

206. George Logan, in ENCYCLOPEDIA OF WORLD BIOGRAPHY, https://
www.encyclopedia.com/people/history/us-history-biographies/george-logan
[https://perma.cc/F2XG-NU58] (last updated Feb. 1, 2020).

207. See Dr. Logan, FED. REPUBLICAN (Balt.), (Mar. 9, 1810), at 1.
208. Id.
209. Rice, supra note 14, at 448.
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private agents, then what uses does it prohibit? The next section
evaluates the answer to that question.

C. Framework for Restraining the President’s Use of Private Actors

The lack of enforcement and judicial commentary on the Lo-
gan Act creates difficulties in assessing its parameters. While schol-
ars devote tremendous commentary to the general ambiguity of the
statute itself, any attempt to craft a framework for liability of execu-
tive private agents might prove even more difficult. However, an
evaluation of the statute’s text reveals the possibility of such an en-
deavor. This paper submits that where an executive private agent
acts within the bounds of executive authority, he is not in violation
of the Logan Act. However, a presidential private agent acting
outside the bounds of the President’s constitutional or statutory au-
thority should be found to violate the act. Textualist and originalist
arguments, as well as some limited legal commentary, support this
theory.

The central text of concern for determining the bounds of
presidential authority to use private agents lies in the term “without
the authority of the United States.” In 1948, Congress amended this
phrase from “without the permission or authority of the govern-
ment of the United States,” to its current form.210 Given the lack of
legislative history on the reasons underlying this change, scholars
cast the amendment as inconsequential.211 However, others indi-
cated its importance without providing the full commentary it de-
serves.212 Daniel Rice claimed “[t]his textual shift, even if thought
to have been inconsequential, cautions against an interpretation of
‘authority’ that encompasses all communications that the executive
branch knew would occur.”213

It is possible that Congress erased “permission” from the stat-
ute to eliminate redundancies, but the two words hold different,
albeit interrelated, meanings, thereby reducing the likelihood that
the elimination stemmed from redundant language.

Merriam-Webster dictionary defines “permission” as “the act of
permitting” or “formal consent,” and defines “authority” as “power

210. Id. at 503 n.489.
211. Vagts, supra note 172, at 290 (“the 1948 codification eliminated the

words “permission” before that clause, thus seeming to narrow it, although the
legislative history reveals no intent to change the meaning.”); H.R. REP. NO. 304, at
A76 (1947).

212. See Vagts, supra note 172, at 290 (“[the 1948 amendment] is one area
where a post-1799 change may have made a significant difference.”).

213. Rice, supra note 14, at 503 n.489.
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to influence or command thought, opinion or behavior.”214 While
these nouns are somewhat related, they form two distinct concepts:
authority provides the independent ability to permit. Granting per-
mission to another does not explicitly cloak the granter with the
requisite legal ability to permit. However, an individual with author-
ity automatically holds a power to permit. This makes authority a
stronger term than permission. Therefore, by deleting the word
“permission,” Congress did not cure a textual redundancy, but
rather strengthened the substantive requirements for private agents
to engage in diplomatic relations. By ridding the statute of “permis-
sion,” the statute became less vague and more coherent, requiring
the private actor to derive their power from someone with the
proper authority.

A long line of historical cases demonstrates the practical and
legal significance of the distinction between permission and author-
ity. From the founding days of the republic, courts recognized the
principle that individuals may be personally liable for actions or-
dered by the President where the President acted outside the
law.215 In Little v. Barreme, President Adams, acting pursuant to an
embargo which empowered the Navy to stop all American ships sus-
pected of travelling to a French port, instead ordered the Navy to
stop all suspected American ships traveling both to and from French
ports. When an American warship stopped a Danish ship en route
from a French port, thereby acting under the President’s instruc-
tions but in defiance of the law, the Court found the warship’s cap-
tain civilly liable for damages. As Justice Marshall proclaimed,
where an individual acts on his orders from the President of the
United States, he “acts at his peril.”216 Despite the President’s per-
mission to capture boats departing French ports in the Caribbean,
“a unanimous Court held that the President’s instructions had been
issued without authority and that they could not ’legalize an act
which without those instructions would have been a plain tres-
pass.’”217 In Bates v. Clark, military officers improperly seized liquor
within Native American territory, and despite their good faith

214. Authority, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-web-
ster.com/dictionary/authority [https://perma.cc/E3DV-HU99] (last visited Apr.
4, 2021); Permission, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-web-
ster.com/dictionary/permission [https://perma.cc/UA7Y-H2FQ] (last visited
Apr. 4, 2021) ].

215. See Little v. Barreme, 6 U.S. (2 Cranch) 170, 170 (1804).
216. Id.
217. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 661 (1952)

(Clark, J., concurrence) (quoting Little, 6 U.S. at 180). In his concurrence, Justice
Clark claimed that the theory of liability for acts done with permission, but without
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seizure under orders from their commander, the Court found them
liable. As Justice Miller proclaimed:

But the objection fatal to all this class of defences is that in that
locality they were utterly without any authority in the premises;
and their honest belief that they had is no defence in their case
more than in any other, where a party mistaking his rights
commits a trespass by forcibly seizing and taking away another
man’s property.218

Although these cases relate to civil, rather than the criminal
liability at issue in the Logan Act, the finding of liability demon-
strates the important distinction at issue: although an individual
may act with permission, they do not always act with authority.

Even if we attribute this change to a mere redundancy, the sig-
nificance of acting with proper authority should not be under-
stated. One scholar claims that the term ‘authority’ “tends to
constrict the Government’s range of possibilities in the area of un-
official diplomacy.”219 In defining authority and establishing its sig-
nificance in the statutory construction within the Act, it becomes
axiomatic that citizens must derive their authority either directly
from statute or as a legitimate extension of the authority of an-
other. In conceding the President’s authority to utilize private
agents to execute his substantive Article II powers and responsibili-
ties supra, logic concludes that where the President utilizes a private
agent to violate his Article II responsibilities, the President, and
therefore the agent, is without proper authority.

This interpretation of the Logan Act, permitting the utilization
of private agents only in furtherance of a substantive constitutional
power, is consistent with the view of Federalist Thomas Pinckney, a
supporter of the Logan Act. Pinckney succinctly proclaimed “If the
President negotiates consistently with the Constitution, he acts
under the Constitution, and the act is an act of the Government. If
he has not the power of making use of agents under the Constitu-
tion, this act will not give it to him.”220 Pinckney’s statement dem-
onstrates that for the President to utilize private agents, he must
operate under some substantive constitutional authority.

As we have established supra, the President violated the Take
Care Clause of the Constitution as well as the Impoundment Con-
trol Act. Therefore, in applying the Logan Act framework above,

authority was so strong that “I know of no subsequent holding of this Court to the
contrary.” Id.

218. Bates v. Clark, 95 U.S. 204, 209 (1877).
219. Vagts, supra note 172, at 291.
220. 9 ANNALS OF CONG. 2586 (1799).
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Giuliani met the criteria for violating the statute. Giuliani, by his
own admission, directly carried out and commenced correspon-
dence with officials and agents of a foreign government by holding
conversations with Ukrainian officials.221 Giuliani intended to influ-
ence the measures or conduct of Ukraine by requesting an investi-
gation into Burisma and the Biden family.222 And by conditioning
the release of Ukrainian security assistance on a Burisma investiga-
tion, Giuliani attempted to defeat a measure of the United States.
As a law that was duly authorized by our constitutional require-
ments, the aid to Ukraine was a measure of the United States within
the meaning of the Logan Act. And given that President Trump did
not have the requisite constitutional or statutory authority to effec-
tuate the withholding in the manner performed, Giuliani func-
tioned “without the authority of the United States.”223

Separate and apart from the Logan Act, the inquiry next turns
to the Appointments Clause. The Appointments Clause is the pri-
mary mechanism by which government actors exercising significant
authority gain their ability to act on behalf of the government.
While the Vesting Clause, in combination with the President’s other
constitutional powers, permits the President to use private agents,
the presence of the Appointments Clause places a limitation on
their use. The Vesting Clause only permits private agents who are
not acting with significant authority. Given that Giuliani acted with
significant authority, similarly to an officer, he should have been
appointed in line with the procedures set forth in the Appoint-
ments Clause.

V.
THE APPOINTMENTS CLAUSE

The Appointments Clause of the Constitution imposes a vital
procedural restraint on the creation and expansion of government
bureaucracy by mandating that presidential nominees obtain Sen-
ate advice and consent. It also grants Congress the ability to vest the
appointing authority for inferior government officials in the Presi-

221. These include conversations with, inter alia, President Zelensky’s advisor
Andriy Yermak, then-Prosecutor General Yuri Lutsenko, and a written letter to
President Zelensky himself. See H.R. REP. NO. 116-335, at 89–91; Kramer et al.,
supra note 36; Letter from Rudolph Giuliani, supra note 104.

222. See Kramer et al., supra note 36.
223. This concept is similar to principle-agent theory in corporate law, where

the principle is liable for the acts of his agent. While the concept is somewhat
reversed here, such that the agent is liable for his own acts done at the urging of
the principle, it still provides a worthy framework for assessing this concept.
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dent, heads of departments, or the courts. This clause is found in
Article II, Section Two, Clause Two of the Constitution, and reads
as follows:

[H]e shall nominate, and by and with the advice and consent
of the Senate, shall appoint ambassadors, other public minis-
ters and consuls, judges of the Supreme Court, and all other
officers of the United States, whose appointments are not
herein otherwise provided for, and which shall be established
by law: but the Congress may by law vest the appointment of
such inferior officers, as they think proper, in the President
alone, in the courts of law, or in the heads of departments.224

The Appointments Clause acts as an important procedural
check on executive powers in both structural and ethical respects.
The structural constraint assures that those responsible for adminis-
tering powers derived from the legislature are properly vetted to
ensure that the law is faithfully executed.225 The ethical component
assures that the President does not derive private benefits from his
power by exchanging appointments for personal favors. Although
President Trump did not appoint Giuliani to an office established
by law, Giuliani acted as a de facto officer during his diplomatic
overtures to Ukraine.226 Therefore, President Trump committed
constitutional error by failing to appoint Giuliani consistent with
the Clause.227 Giuliani’s actions are particularly egregious, as his
diplomatic engagement absent an appointment violated the over-
sight purpose of the Appointments Clause. Furthermore, Giuliani’s
dual role as diplomat and private attorney to the President violated
the ethical principles underlying the Clause. Although neither of
Appointments’ Clause underlying principles are dispositive, Giu-
liani’s unique violation of both principles distinguishes him from

224. U.S. CONST. art. II, §2, cl. 2.
225. See John McGinnis, Essays on Article II: Appointments Clause, HERITAGE

FOUND. (last visited Apr. 4, 2021) https://www.heritage.org/constitu-
tion?essay_id=10000090 [https://perma.cc/VE56-EH2D ] (“The principal concern
of the Framers regarding the Appointments Clause, as in many of the other separa-
tion of powers provisions of the Constitution, was to ensure accountability while
avoiding tyranny.”).

226. For purposes of this paper, I am defining “de facto officer” as a person
who engages in the same or substantially similar activities as those of an officer of
the United States without holding an actual appointment from the Senate.

227. See Conflict of Interest—Status of an Informal Presidential Advisor as a
“Special Government Employee”, 1 Op. O.L.C. 20, 23 (1977) (finding that by vir-
tue of his actions in leading government functions, an informal Presidential advi-
sor bearing no government appointment could still be considered a de facto
employee or officer.).
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past use of private agents. This section first sets out a framework for
application of the Appointments Clause. Subsequently, an examina-
tion of the oversight and ethics principles underlying the clause
reveals that Giuliani’s diplomatic overtures constituted uniquely
egregious violations of the Appointments Clause.

A. Framework for determining who is subject to the Appointments
Clause

The Appointments Clause, by its own terms, imposes its proce-
dural requirements on those officers whose offices “shall be estab-
lished by law.”228 As we have seen, Giuliani acted as a private agent
of the President with no government credentials, let alone an office
established by law. However, by acting as a de facto officer of the
United States, President Trump should have appointed Giuliani to
an office. For purposes of this paper, the term “de facto officer” is
defined as someone who performs the functions of an officer of the
United States without an actual appointment under the Senate ad-
vice and consent procedure. This section explores Giuliani’s ac-
tions as a de facto officer.

The Constitution charges Congress with creating the infra-
structure of government by creating offices, and then permitting
either the executive or judiciary to fill those offices. This way, the
executive cannot merely create an “office” within its constitutional
meaning. However, Congress may provide the President, heads of
departments, or the judiciary with the authority to establish posi-
tions or more informal offices that do not rise to the level of office
under constitutional scrutiny.229 Agencies and Presidents can create
these offices through regulation or executive order pursuant to stat-
ute.230 Subsequently, the President nominates an individual to fill
such office, and based on whether the office is principal or inferior,
the individual may be subject to the procedural advice and consent
requirement of the Appointments Clause.

While the Appointments Clause imposes procedural require-
ments for those offices established by law, the Clause’s require-

228. U.S. CONST. art. II, § 2, cl. 2.
229. See BARBARA SCHWEMLE ET AL., CONG. RESEARCH SERV., R40856, THE DE-

BATE OVER SELECTED PRESIDENTIAL ASSISTANTS AND ADVISORS: APPOINTMENT, AC-

COUNTABILITY, AND CONGRESSIONAL OVERSIGHT 20 (2014).
230. Examples include the Special Master for Troubled Assets Relief Program

Executive Compensation, which was created through Treasury Department regula-
tion; Director of White House Office of Urban Affairs, which was created through
Executive Order by President Obama; and Director of the National Office of Drug
Control Policy, which was established via statute. See id. at 24–28.
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ments may also apply to individuals who do not hold a government
appointment. A 1977 OLC memorandum examined the actions of
an informal presidential advisor bearing no government appoint-
ment.231 This person, “Mr. A,” spoke with President Carter daily,
administering advice on a variety of policy issues. Furthermore, Mr.
A “has called and chaired a number of meetings that were attended
by employees of various agencies, in relation to this work, and he
has assumed considerable responsibility for coordinating the Ad-
ministration’s activities in that particular area.”232 While O.L.C.
found that the daily presidential consultation was not enough to
require an appointment, his performance of a “governmental func-
tion,” necessitated his appointment as a government employee.233

As the memorandum states:
Mr. A is quite clearly engaging in a governmental function
when he performs these duties, and he presumably is working
under the direction or supervision of the President. For this
reason, Mr. A should be designated as a special Government
employee for purposes of this work— assuming that a good
faith estimate can be made that he will perform official duties
relating to that work for no more than 130 out of the next 365
consecutive days. If he is expected to perform these services for
more than 130 days, he should be regarded as a regular em-
ployee. In either case, he should be formally appointed and
take an oath of office. . .Should Mr. A assume governmental
responsibilities in other areas, as he has done with his work on
the above project, he should be regarded as a Government em-
ployee for these other purposes as well.234

This opinion demonstrates that even absent an appointment,
those performing government functions, such as Mr. A, should be
given a government appointment. Clearly, Giuliani meets these cri-
teria. As shown infra, Giuliani engaged in a government function
and therefore President Trump should have appointed him to a
government position. However, Giuliani’s mere engagement in a
government function is not enough to warrant an appointment
under the Clause’s procedure. Rather the significance of his work is
what controls. Therefore, not all private agents, as defined in this
work, require an appointment consistent with the Clause. Only
those private agents that perform government functions with signif-

231. See Conflict of Interest—Status of an Informal Presidential Advisor as a
“Special Government Employee”, 1 Op. O.L.C. at 20–23.

232.  Id. at 23.
233. Id.
234. Id.
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icant authority, should be subject to the constraints that the Clause
imparts on principal and inferior officers. The rest of this section
establishes that because Giuliani performed government functions
consistent with those of an officer, he should be subject to the Ap-
pointments Clause.

The Supreme Court determines which offices are subject to
the Appointments Clause on an individual basis by evaluating
whether the office “embraces the ideas of tenure, duration, emolu-
ment, and duties, and that the latter [are] continuing and perma-
nent, not occasional or temporary.”235 In Buckley v. Valeo, the Court
further defined “officer” as “any appointee exercising significant
authority pursuant to the laws of the United States.”236 From these
precedents, the Department of Justice Office of Legal Counsel es-
tablished two criteria for determining whether an office is subject
to the Appointments Clause procedure: (1) the delegation of sover-
eign authority; and (2) continuity.237 Conversely, “Employees are
lesser functionaries subordinate to the officers of the United
States.”238

In the realm of foreign affairs relevant to this paper, OLC de-
fines delegated sovereign authority as executive powers that are
conferred by Article II, including “the actual conduct of foreign ne-
gotiations.”239 Therefore, diplomatic offices, which have “the dele-
gated sovereign authority to speak and act on behalf of the United
States toward or in other nations, whether executing the laws or
otherwise,” fall within this definition240 OLC’s view comports with
the originalist perspective, as Washington, Hamilton, and Jefferson
believed that officials engaged in diplomacy need to act under
some sort of official authority of the United States.241 Textualists

235. United States v. Germaine, 99 U.S. 508, 511–12 (1878).
236. Buckley v. Valeo, 424 U.S. 1, 126 (1976).
237. See Officers of the U.S. Within the Meaning of the Appointments Clause,

31 Op. O.L.C. 73, 76–77 (2007); SCHWEMLE ET AL., supra note 229, at 23.
238. Buckley, 424 U.S. at 126 n.162.
239. Officers of the U.S. Within the Meaning of the Appointments Clause, 31

Op. O.L.C. at 90–91.
240. Id. at 91 (‘“Public ministers of every class, are the immediate representa-

tives of their sovereigns,’ and consuls likewise, although they ‘have not in strictness
a diplomatic character,’ are ‘the public agents of the nations to which they be-
long.’” (quoting THE FEDERALIST NO. 81 (Alexander Hamilton) (emphasis
added))).

241. See THE FEDERALIST NO. 81, supra note 240; Letter from George Washing-
ton to the Secretary of War (Aug. 15, 1792), in 32 WRITINGS OF GEORGE WASHING-

TON 116–17 (John C. Fitzpatrick ed., 1939) (“Who is Mr. Rosencrantz? And under
what authority has he attended the councils of the Indians at Buffalo Creek? . . .
No person should presume to speak to the Indians on business of a public nature
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also endorse the value of diplomacy, as the Clause provides the ex-
clusive means for appointment of ambassadors and consuls. Private
agents who do not rise to the necessary level of delegated sovereign
authority need not procure an appointment.

The appointment of Foreign Service Officers (FSOs) with the
advice and consent of the Senate demonstrates the premium placed
on foreign policy within the Constitution. FSOs are charged with
running U.S. diplomatic outposts around the globe, bearing re-
sponsibility for a number of important diplomatic duties including,
inter alia, negotiating policy and political issues with foreign govern-
ments, managing embassy operations, and working with civil society
groups abroad.242 While most officers subject to the Appointments
Clause consist of one individual appointed to a specific office, For-
eign Service Officers serve as the second largest group of govern-
ment employees that require Senate advice and consent,
numbering at 8,052.243 While commissioned military officers form
the largest group (231,901), their duties also largely concern for-
eign engagements, whether staffing bases or conducting operations
abroad.244 After these two groups, district court judges (677) form
the next largest group of officers requiring Senate advice and con-
sent.245 Although the Senate typically confirms FSOs in groups,

except those who derive their Authority and receive their instructions from the
War Office for that purpose.”); see also Jefferson’s Opinion on the Powers of the
Senate Respecting Diplomatic Appointments (Apr. 24, 1790), in 16 PAPERS OF

THOMAS JEFFERSON 379 (Julian P. Boyd ed., 1961) (“The transaction of business
with foreign nations is Executive altogether.”).

242. See 22 U.S.C. § 3942(a)(1) (2018) (“The President may, by and with the
advice and consent of the Senate, appoint an individual as a chief of mission, as an
ambassador at large, as an ambassador, as a minister, as a career member of the
Senior Foreign Service, or as a Foreign Service officer.”); U.S. DEPT. OF STATE,
FOREIGN AFFAIRS MANUAL,3 F.A.M. § 2234.1 (2020) (“Foreign Service officers (FO)
are U.S. citizens who hold career appointments and have general responsibility for
carrying out the functions of the Service. Foreign Service officers are appointed by
the President, by and with the advice and consent of the Senate after having served
under a limited appointment as a career candidate.”) (internal citations omitted);
Career Tracks for Foreign Service Officers, U.S. DEP’T OF STATE, , https://ca-
reers.state.gov/work/foreign-service/officer/career-tracks/ [https://perma.cc/
Q5UX-LQ68] (last visited Apr. 5, 2021).

243. See CHRISTOPHER DAVIS ET AL., CONG. RESEARCH . SERV., RL30959, PRESI-

DENTIAL APPOINTEE POSITIONS REQUIRING SENATE CONFIRMATION 27 (2017); U.S.
DEP’T OF STATE, HUMAN RESOURCES FACT SHEET (2017) (stating that there are
8,052 current Generalist FSOs).

244. See DAVIS ET AL., supra note 243, at 7; U.S. DEP’T OF DEF., ACTIVE DUTY

MILITARY PERSONNEL BY RANK/GRADE (2020) (stating a total of 231,901  commis-
sioned officers).

245. DAVIS, supra note 243, at 42.
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confirmation of executive nominees is a cumbersome process, and
ushering such a large amount of FSOs through the process is daunt-
ing.246 The high quantity of FSO confirmations further demon-
strates the importance of their duties as diplomatic agents of the
United States.

The Office of Legal Counsel defines “continuing” as demon-
strating the following: (1) permanence, meaning that it is not lim-
ited by time or terminated by virtue of performance; and (2) the
nature of the delegated sovereign authority.247 The second factor
involves three important considerations: (1) the position’s exis-
tence should not be personal, meaning that the duties should con-
tinue even though the person is changed; (2) the position should
not be “transient”; and (3) the duties should be more than “inci-
dental” to the regular operations of the government.248

Application of these criteria suggests that the Special Master
for Troubled Assets Relief Program Executive Compensation
(“SMTARP”) is considered an officer under the Appointments
Clause.249 The Treasury Department established SMTARP via regu-
lation emanating from the Emergency Economic Stabilization Act
of 2008. The Secretary of the Treasury may remove the office
holder at will.250 SMTARP’s responsibilities include interpreting
the Emergency Economic Stabilization Act and its accompanying
regulations to determine whether TARP recipients are meeting the
Act’s requirements.251 The Treasury Secretary may not review
SMTARP’s determinations. 252 A report by the Congressional Re-
search Service considers SMTARP’s interpretative responsibilities
and the lack of oversight as delegating sovereign authority to the
office holder.253 Furthermore, the position’s lack of time con-
straints makes clear that the position is continuing.254 These consid-
erations indicate that the holder of this office is an officer for
purposes of the Appointments Clause.

246. For example, the most recent nomination to the Foreign Service in-
cluded 207 FSOs that are subject to confirmation in a single vote. See PN1704,
116th Cong. (2d Sess. 2020).

247. See Officers of the U.S. Within the Meaning of the Appointments Clause,
31 Op. O.L.C. 73, 100 (2007).

248. Id.
249.  See SCHWEMLE ET AL., supra note 229, at 27.
250. See id.
251. See id.
252. See id.
253. See id.
254. See id. at 26 (“[T]he Special Master serves ‘at the pleasure of the

Secretary.’”).
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Within the term officer, the Appointments Clause makes a fur-
ther distinction between principal and inferior officer. Similar to
officers and employees, the Court considers the distinction on a
case by case basis.255 Although both principal and inferior officers
exercise significant authority on behalf of the United States, “the
term ‘inferior officer’ connotes a relationship with some higher
ranking officer or officers below the President: Whether one is an
‘inferior’ officer depends on whether he has a superior.”256 There-
fore, principal officers typically supervise inferior officers.257 This
supervision indicates that inferior officers “have no power to render
a final decision on behalf of the United States unless permitted to
do so by other Executive officers.”258 Applying this test, the Court
classifies district court clerks,259 election supervisors,260 and an in-
dependent counsel created by statute261 as inferior officers.

The Supreme Court classifies employees as “lesser functiona-
ries subordinate to officers of the United States.”262 Employees fill
discretionary positions at the whim of the appointing officer.263 Ti-

255. Edmond v. United States, 520 U.S. 651, 661 (1997).
256. Id.. at 662. See Buckley v. Valeo, 424 U.S. 1, 126 (1976); see also Freytag v.

Commissioner, 501 U.S. 868, 881-82 (1991).
257. See Edmond, 520 U.S. at 662–63 (“. . .we think it evident that ‘inferior

officers’ are officers whose work is directed and supervised at some level by others
who were appointed by Presidential nomination with the advice and consent of the
Senate.”).

258. Id.; see also Lucia v. SEC, 134 S. Ct. 2044, 2053 (2018) (finding that Ad-
ministrative Law Judges exercise significant discretion and therefore are officers of
the United States); Freytag, 501 U.S. at 881 (holding that although Special Tax
Judges submit their findings for ultimate adjudication by a regular tax judge, they
still exercise significant authority and are therefore inferior officers.).

259. See Ex parte Hennen, 38 U.S. 230, 256 (1839).
260. See Ex parte Siebold, 100 U.S. 371, 397–98 (1879).
261. Morrison v. Olson, 487 U.S. 654, 691 (1988).
262. Buckley v. Valeo, 424 U.S. 1, 126 n.162 (1976).
263. See Auffmordt v. Hedden, 137 U.S. 310, 327 (1890) (describing the selec-

tion of a merchant as not having any particular statutory duties and chosen largely
at the discretion of an officer; he is called upon in special circumstances and as
such, can’t be considered an officer.); United States v. Germaine, 99 U.S. 508,
511–12 (“If we look to the nature of defendant’s employment, we think it equally
clear that he is not an officer. In that case the court said, the term embraces the
ideas of tenure, duration, emolument, and duties, and that the latter were continu-
ing and permanent, not occasional or temporary. In the case before us, the duties
are not continuing and permanent, and they are occasional and intermittent. The
surgeon is only to act when called on by the Commissioner of Pensions in some
special case, as when some pensioner or claimant of a pension presents himself for
examination. He may make fifty of these examinations in a year, or none. He is
required to keep no place of business for the public useFalse No regular appropri-
ation is made to pay his compensation, which is two dollars for every certificate of
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tle V of the United States Code defines employees as “an officer and
an individual who is. . .(1) appointed in the civil service by [the
President, member of Congress, other employee, etc.]; (2) engaged
in the performance of a Federal function under the authority of law
or an Executive act; and (3) subject to the supervision of an individ-
ual named by paragraph (1) of this subsection while engaged in the
performance of the duties of his position.”264 While this definition
includes both officers and employees, it lists the bare statutory re-
quirements for employment by the United States.

Given the premium placed on diplomacy by the Appointments
Clause, Giuliani’s coordination of U.S. foreign policy is consistent
with an officer exercising delegated sovereign authority, such as an
ambassador or FSO. In fact, most, if not all, of the federal officials
that worked under Giuliani in Ukraine matters were officers, in-
cluding, inter alia, Energy Secretary Rick Perry and Ambassador
Gordon Sondland.265 Giuliani discussed the Ukraine investigation
with Ukrainian officials including, inter alia, Yuriy Lutsenko, Kos-
tiantyn Kulyk, and Andriy Yermak. President Trump directed both
U.S. and Ukrainian officials to work with Giuliani, and they contin-
uously coordinated their activities through Giuliani.266 Despite the
President’s orders, U.S. officials felt that only government officials
should be engaged in diplomacy with Ukraine. Ambassador Sond-
land succinctly proclaimed: “We were also disappointed by the Pres-
ident’s direction that we involve Mr. Giuliani. Our view was that the
men and women of the State Department, not the President’s per-
sonal lawyer, should take responsibility for all aspects of U.S. for-
eign policy towards Ukraine.”267 Sondland’s statements indicate the
high level of diplomatic power held by Giuliani. While it is difficult
to say with certainty, Sondland’s reference to State Department offi-
cials likely meant FSOs or ambassadors, who are subject to the Ap-
pointments Clause. Giuliani’s negotiating power, combined with his

examination, but it is paid out of money appropriated for paying pensions in his
district, under regulations to be prescribed by the commissioner. He is but an
agent of the commissioner, appointed by him, and removable by him at his plea-
sure, to procure information needed to aid in the performance of his own official
duties.”).

264. 5 U.S.C. § 2105 (2018).
265. See Coral Davenport, Senate Confirms Rick Perry as Energy Secretary, N.Y.

TIMES (Mar. 2, 2017), https://www.nytimes.com/2017/03/02/us/politics/senate-
confirms-rick-perry-as-energy-secretary.html [https://perma.cc/4K7J-4ABH];
PN1945, 115th Cong. (2d Sess. 2018).

266. H.R. REP. NO. 116-335, at 102 (2019); FACTSQUARED, supra note 53.
267. FACTSQUARED, supra note 53. .
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leadership of officers, is consistent with holding delegated sover-
eign authority.

In addition to holding delegated sovereign authority, Giu-
liani’s activities were continuing, as he continued his pressure cam-
paign against the Ukrainian government and represented the
United States in other diplomatic engagements.268 During trips to
Bahrain, Uruguay, and Armenia, foreign officials treated Giuliani as
an official emissary.269 These additional forays into foreign policy,
indicate that Giuliani’s actions meet the first OLC criterion of per-
manence. Much like high level State Department officials or even
the Secretary of State himself, Giuliani traveled the globe represent-
ing the President. There was no indication that Giuliani would stop
serving in that role. Therefore, once Giuliani achieves his objective,
his position did not terminate. Instead, he simply moved on to an-
other issue. While many of Giuliani’s forays abroad related to the
clients of Giuliani Security & Safety, his concurrent role as the Pres-
ident’s personal attorney blurred the lines of whether he was con-
tinuously representing the President abroad.270 As for the second
OLC criterion, Giuliani’s global presence representing President
Trump demonstrated that his activities were neither transient nor
incidental, particularly given the unique character of some his mis-
sions, such as a politically motivated investigation in Ukraine or re-
pairing the Brazilian prison system.271 These global activities
demonstrate the continuing nature of Giuliani’s diplomacy.

Given that Giuliani both directed other officers as well as an-
swered only to the President, he falls within the conduct of a princi-
pal officer. President Trump employed Giuliani directly and the
President is the only person eligible to remove him. Throughout
the diplomatic engagements with the Ukrainians in 2019, President
Trump repeatedly told U.S. foreign policy officials to work with Gi-
uliani and placed him in charge of coordinating U.S. policy with
Ukraine. Regardless of whether Giuliani acted as an inferior or

268. See Curt Devine et al., Giuliani’s Globetrotting Complicates U.S. Foreign Policy,
CNN (Nov. 11, 2019), https://www.cnn.com/2019/11/11/politics/rudy-giuliani-
us-foreign-policy-trump-lawyer/index.html [https://perma.cc/FFW6-446M]; Brett
Samuels, Giuliani Draws Attention with Latest Trip to Ukraine, HILL (Dec. 6, 2019),
https://thehill.com/homenews/administration/473458-giuliani-draws-attention-
with-latest-trip-to-ukraine [https://perma.cc/56GR-7DTD].

269. See Devine et al., supra note 268.
270. Didi Martinez, et al., Lawyer? Lobbyist? Fixer? Rudy Giuliani’s Overseas Activ-

ities Leave Trail of Questions, NBC NEWS (Oct. 20, 2019, 7:43 PM), https://
www.nbcnews.com/politics/politics-news/lawyer-lobbyist-fixer-rudy-giuliani-s-over-
seas-activities-leave-trail-n1069161 [https://perma.cc/QV47-3SAS].

271. See Devine, supra note 268.
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principal officer, the same underlying rationales of the Appoint-
ments Clause still apply. As Justice Souter wrote in his concurring
opinion in Weiss v. United States:

The strict requirements of nomination by the President and
confirmation by the Senate were not carried over to the ap-
pointment of inferior officers. A degree of flexibility
was thought appropriate in providing for the appointment of
officers who, by definition, would have only inferior govern-
mental authority. But although they allowed an alternative ap-
pointment method for inferior officers, the Framers still
structured the alternative to ensure accountability and check
governmental power: any decision to dispense with presiden-
tial appointment and Senate confirmation is Congress’s to
make, not the President’s, but Congress’s authority is limited
to assigning the appointing power to the highly accountable
President or the heads of federal departments, or, where ap-
propriate, to the courts of law.272

The Appointments Clause acts as a key oversight function for
those executive and judicial employees that exercise significant au-
thority, irrespective of their formal designation as a principal or in-
ferior officer. Just as Congress may delegate the power of
appointment of inferior officers to the President, courts, and heads
of departments, it may recoup this power just as easily via statute.

By performing government functions consistent with that of an
officer, President Trump should have nominated Giuliani as either
a principal or inferior officer. Absent such an appointment, Giu-
liani acted without constitutional authority. Additionally, Giuliani’s
intermingling of private representation and government business
violates the oversight and ethical principles at the heart of the Ap-
pointments Clause. The following sections explore the spirit of the
Appointments Clause and how Giuliani’s diplomatic deployment
uniquely undermined these considerations.

B. The Appointments Clause as a Structural Restraint

The advice and consent provision of the Appointments Clause
serves as an essential check on executive and judicial power, being
“more than a matter of ‘etiquette or protocol’; it is among the sig-
nificant structural safeguards of the constitutional scheme.”273 This

272. Weiss v. United States, 510 U.S. 163, 186 (1994) (Souter, J., concurring)
(citation omitted).

273. Edmond v. United States, 520 U.S. 651, 659 (1997) (quoting Buckley v.
Valeo, 424 U.S. 1, 125 (1976)).
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safeguard permits the Senate to maintain oversight of executive
and judicial officers who either administer congressional enact-
ments or judge their legality.274 Recent examples of the Senate ex-
ercising its oversight function include the refusal to confirm of
Merrick Garland to the Supreme Court,275 and the revelations of
Anita Hill276 during the confirmation of Justice Clarence
Thomas.277 This section explores the origins of the Appointments
Clause as a structural restraint, beginning with the originalist inter-
pretation and then moving on to current jurisprudence. Although
lack of congressional oversight is applicable to all executive private
agents, Giuliani’s heightened responsibilities and unique diplo-
macy offended this principle to a higher degree.

We can infer from the alteration of the Appointment’s Clause
during the constitutional convention that the founders intended
for the Senate to act as a check on presidential power in appointing
officers. The first draft of the Constitution divided the power of

274. See Matthew Hunter, Legislating Around the Appointments Clause, 91 B.U. L.
REV. 753, 763 (2011) (“The anti- aggrandizement principle is essentially concerned
with protecting the separation of powers. In the context of the Appointments
Clause, this means preventing one branch of government from aggrandizing its
appointment power at the expense of another . . . .”).

275. After the death of Justice Scalia, President Obama nominated Garland to
the Court, but the Republican controlled Senate refused to hold hearings because
it was an election year. Numerous members of the legal profession from both sides
of the aisle urged the Senate to hold confirmation hearings but to no avail. Jon
Huntsman & Joseph Lieberman, Jon Huntsman and Joseph Lieberman: The Republican
SCOTUS Blockade Is ‘Not Acceptable’, TIME (Mar. 25, 2016, 10:11 AM), https://
time.com/4271942/supreme-court-compromise/ [https://perma.cc/W3FC-
4DK5]; Press Release, American Constitution Society, Top Constitutional Law
Scholars Say No Exception to the Rule in Filling Supreme Court Vacancy in Elec-
tion Year (Feb. 24, 2016), https://www.acslaw.org/press_release/top-constitu-
tional-law-scholars-say-no-exception-to-the-rule-in-filling-supreme-court-vacancy-in-
election-year/ [https://perma.cc/3CD6-HCVK]; Martha Neil, Fill Scalia Vacancy,
Urge Nearly 250 Corporate Lawyers in Letter to Obama and Senate Leaders, A.B.A. J. (Mar.
9, 2016, 4:55 PM), https://www.abajournal.com/news/article/nearly_250_corpor
ate_lawyers_sign_letter_urging_obama_and_senate_leaders_to/ [https://perma.
cc/T52L-TSTN].

276. During the confirmation hearings for Justice Clarence Thomas, Anita
Hill alleged that Thomas sexually harassed her, which significantly stalled his con-
firmation hearing. He was ultimately confirmed. See Julia Jacobs, Anita Hill’s Testi-
mony and Other Key Moments from the Clarence Thomas Hearings, N.Y. TIMES (Sep. 20,
2018), https://www.nytimes.com/2018/09/20/us/politics/anita-hill-testimony-
clarence-thomas.html [https://perma.cc/BUP7-ZWC2].

277. This paper holds no opinion on the political merits of these confirma-
tion hearings, rather they just serve as examples of the Senate’s ability to act as a
check on executive power rather than a mere rubber stamp for the President’s
appointees.



2021] PRIVATE REPRESENTATION IN PUBLIC DIPLOMACY 929

appointment, such that the President held the power of appointing
all officers without Senate ratification, while the Senate retained
the power to appoint ambassadors and justices of the Supreme
Court.278 But the drafters abandoned this system in favor of presi-
dential nomination with Senate confirmation for all. This new ar-
rangement allowed for interdependence such that only those
nominees that properly balanced the interests of the legislative and
executive branches could pass muster.279 A proposed amendment
to the Clause, vesting the President with exclusive appointment
power over the Treasurer of the United States, was rejected because
the treasurer’s responsibilities had a large legislative element.280 In
rejecting this amendment, George Mason proclaimed: “it might be
considered to whom the money would belong; if to the people, the
legislature representing the people ought to appoint the keepers of
it.”281 Mason’s statement elucidates the necessity of legislative over-
sight for those responsible for administering congressional
programs.

The Supreme Court has repeatedly endorsed the Clause’s over-
sight function. In Buckley v. Valeo, the Court claimed that “any ap-
pointee exercising significant authority pursuant to the laws of the
United States is an ‘Officer of the United States,’ and must, there-
fore, be appointed in the manner prescribed by §2 cl. 2 of [the
Appointments Clause].” 282 Significant authority includes executing
or judging laws enacted by Congress, and therefore must be subject
to Senate oversight. In Ryder v. United States, the Supreme Court
declared “The Clause is a bulwark against one branch aggrandizing
its power at the expense of another branch.”283 This aggrandize-
ment of power by another branch may occur by improper executive
administration of congressional enactments.

As a practical matter, Senate participation provides Senators
the opportunity to examine a nominee’s legal and policy positions,
as well as their personal candor, to determine whether that person
would execute the law in line with congressional intent. While rou-
tine confirmation hearings are a more recent innovation, Senate
committees have privately evaluated nominees since the early 19th

278. JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED

STATES, §§ 1519–20 (1833).
279. Myers v. United States, 272 U.S. 52, 119 (1926).
280. See Buckley v. Valeo, 424 U.S. 1, 130 (1976).
281. JAMES MADISON, 5 DEBATES ON THE ADOPTION OF THE FEDERAL CONSTITU-

TION IN THE CONVENTION HELD AT PHILADELPHIA IN 1787 436(Jonathan Elliott ed.
1845).

282.  Buckley, 424 U.S. at 126.
283. Ryder v. United States, 515 U.S. 177, 182 (1995).
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century.284 In fact, the Senate first rejected a nominee in 1789,
when it rejected the nomination of Benjamin Fishbourn to the post
of Naval Officer.285 It went on to reject John Rutledge for the post
of Chief Justice of the Court in 1795.286 Historically, the Senate re-
jects cabinet nominees as well, having rejected or forced the with-
drawal of 26 cabinet nominations throughout U.S. history.287

The proliferation of Senate nomination hearings provided
Senators with an opportunity to publicly question nominees on a
variety of topics. Indeed, an empirical study on confirmation hear-
ings for nominees to the Supreme Court found that the plurality of
the questions concerned nominees’ views on civil rights, judicial
philosophy, and criminal justice.288 It is no different for other nom-
inees subject to Senate approval.289

The Appointments Clause is a procedural tool for oversight of
future agency regulations and programs.290 This is consistent with
the separation of powers, as it assures that one branch does not
aggrandize its power at the expense of another branch. This anti-

284. See About Executive Nominations: Historical Overview, U.S. SENATE, https://
www.senate.gov/about/powers-procedures/nominations/executive-nominations-
overview.htm [https://perma.cc/6NFC-WEQH]  (last visited Apr. 4, 2021).

285. See Irritating the President, U.S. SENATE, https://www.senate.gov/artandhis-
tory/history/minute/The_Senate_Irritates_President_George_Washington.htm
[https://perma.cc/VWV6-9A46] (last visited Apr. 5, 2021).

286. See Chief Justice Nomination Rejected, U.S. SENATE, https://www.senate.gov/
about/powers-procedures/nominations/a-chief-justice-rejected.htm [https://
perma.cc/68G5-68C9] (last visited Apr. 5, 2021).

287. See Cabinet Nominations Rejected, Withdrawn, or No Action Taken, U.S. SEN-

ATE, https://www.senate.gov/legislative/NominationsRejectedorWithdrawn.htm
[https://perma.cc/4L9G-X6R8].

288. Lori A. Ringhand & Paul M. Collins, Jr., May It Please the Senate: An Empiri-
cal Analysis of the Senate Judiciary Committee Hearings of Supreme Court Nominees, 1939-
2009, 60 AM. U. L. REV. 589, 601 (2011) (“three issues have dominated the sub-
stance of the hearings: civil rights, judicial philosophy and criminal justice.”).

289. See Brad Plumer, Does the Senate Really Need to Confirm 1200 Executive
Branch Jobs?, WASH. POST (July 16, 2013, 4:20 PM), https://www.washington
post.com/news/wonk/wp/2013/07/16/does-the-senate-really-need-to-confirm-
1200-executive-branch-jobs/?arc404=true [https://perma.cc/DU8N-UYQK]
(“‘The motivation for that is that Congress wants to keep a hand in trying to influ-
ence who occupies those positions,’ explains Michael Gerhardt, a professor of con-
stitutional law at University of North Carolina. ‘If they turn over complete
authority to President and let him appoint whoever he wants, that makes the Presi-
dent stronger.’”).

290. See INS v. Chadha, 462 U.S. 919, 986 n.19 (“Legislative, or substantive,
regulations are ‘issued by an agency pursuant to statutory authority and . . . imple-
ment the statute, as for example, the proxy rules issue by the Securities and Ex-
change Commission . . . Such rules have the force and effect of law.’” (internal
citations omitted)).
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aggrandizement principle was so important that a federal court
both considers, and dispenses, with the inherent inefficiencies of
such a scheme.291 Next we apply this oversight principle to Giu-
liani’s activities.

i. Giuliani’s Negotiations violated the Appointments Clause Oversight
Principle

In addition to the significant authority delegated to Giuliani,
his diplomatic engagement with Ukraine presents unique circum-
stances due to his retrospective attack on a preexisting law. Simi-
larly to all private agents, Giuliani did not gain Senate approval for
his diplomatic engagements. Without the opportunity to consider
Giuliani’s qualifications, as the Appointments Clause requires, the
Senate remained unaware of both the method of Giuliani’s diplo-
macy, or even that he engaged in diplomacy at all. Where private
agents engage in diplomacy, the fruits of the diplomatic engage-
ment often become subject to a vote of the Senate or the entire
Congress. This includes treaty negotiations or some other agree-
ments that require the passage of law.292 However, because Giuliani
altered the proper administration of a law after it was passed, Con-
gress neither had an opportunity to vote on a Giuliani nomination,
nor the fruits of his negotiation with Ukraine. This dual deception
separates Giuliani’s actions from the mere private agent.

Because the Appointments Clause only implicates those indi-
viduals acting with significant authority, the Clause remains uncon-
cerned with those private agents who are sent for ceremonial
purposes or some act which does not create a binding obligation on
the United States. For example, Eisenhower’s 1958 dispatch of Pres-
ident Hoover to the Brussels fair as a U.S. representative did not
implicate any actual authority, as his presence was purely
ceremonial.293

The Appointments Clause provides a clear mechanism for Sen-
ate oversight of executive and judicial activities, regardless of the
subject matter of the office. However, because appropriation falls

291. See FDIC v. Hurwitz, 384 F.Supp. 2d. 1039, 1073–74 (S.D. Tex. 2005).
292. Treaties require senate ratification by two thirds vote. U.S. CONST. art. II,

§ 2, cl. 2. Furthermore, non-self-executing treaties require some sort of implement-
ing legislation to carry the force of law. See Medellin v. Texas, 552 U.S. 491, 504
(2008) (“This Court has long recognized the distinction between treaties that auto-
matically have effect as domestic law, and those that—while they constitute inter-
national law commitments—do not by themselves function as binding federal
law.”).

293. Wriston, supra note 3, at 234–35.
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within a core congressional power derived from article I of the Con-
stitution, Congress holds a heightened oversight interest, including
the amount and administration of American foreign aid.294 The aid
to Ukraine through the NDAA is a prime example. Although the
NDAA grants the DoD the power to deny the proper certification
and thereby withhold funding to Ukraine, Congress created this
certification mechanism and may remove it in subsequent budg-
ets.295 DoD did not derive this certification mechanism from some
inherent executive power. Congress can also exercise their over-
sight function over this aid by either retaining the aid altogether, or
giving a different executive agency the responsibility of administer-
ing the aid.296 In fact, the heads of every department and agency
that administer foreign aid are subject to Senate confirmation.297

While this may be obvious for large departments such as the De-
partment of State and Department of Defense, even the lesser
known agencies and boards that administer aid are subject to Sen-
ate confirmation, including, inter alia, the Millennium Challenge
Corporation, the Overseas Private Investment Corporation, and the
African Development Foundation.298 Although executive agencies
have input over the administration of these funds, Congress may
greatly limit agency discretion in administering the funds. These
different options demonstrate that although foreign aid does re-
quire some participation of the executive branch, it is largely Con-
gress that dictates the amount and terms of foreign aid as well as
Appointments Clause oversight over those officials responsible for
administering it.

Congress may assert this heightened interest in oversight to
any private agent involved in negotiations that implicate one of its
core functions. While the executive largely retains the power to ne-
gotiate with foreign entities, even in areas concerning legislative
power, the President is still required to gain approval from Con-
gress, whether it be for a treaty or an agreement which implicates a
congressional power, such as appropriation.299 An actual vote by
Congress blesses the fruit of the negotiations, with or without pri-
vate agent involvement. In this way, the private agent plays a pro-

294. MARIAN L. LAWSON & EMILY M. MORGENSTERN, CONG. RSCH. SERV.,
R40213, FOREIGN AID: AN INTRODUCTION TO U.S. PROGRAMS AND POLICY 1 (2019).

295. National Defense Authorization Act for Fiscal Year 2017, Pub. L. No.
114-328, § 1237(c) (2), 130 Stat. 2000, 2495 (2017).

296. See LAWSON & MORGENSTERN, supra note 294, at 10–11.
297. See id. at 11–14.
298. See id. at 11–14; DAVIS ET AL., supra note 243, at 26, 29.
299. See U.S. CONST. art. II, § 2, cl. 2; Medellin v. Texas, 552 U.S. 491, 504–05.
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spective role that is subject to Congressional action. Although sole
executive agreements may bind the U.S. in certain respects without
any oversight by Congress or the Senate, these agreements do not
carry the force of domestic law.300 By contrast, Giuliani’s involve-
ment in withholding security assistance both deprived the Senate of
the opportunity to vet Giuliani as an administrator of funds as well
as the ability to approve or reject the fruit of his negotiations. The
retroactive nature of the withholding distinguishes him from other
agents.

The Appointments Clause serves a key tool for oversight, as it
permits the Senate to accept or reject the administrators of congres-
sional enactments. While all private agents offend this oversight
principle, Giuliani’s actions are particularly egregious because of
their retrospective nature. Next, a discussion of the Appointments’
Clause second underlying principle: ensuring ethical governance.

C. The Appointments Clause as a Tool for Ensuring Ethical
Governance

In addition to its oversight implications, the Appointments
Clause also ensures ethical governance, by requiring those con-
ducting government business remain loyal to the nation rather than
the President personally. The founders feared an executive that
would exchange appointments for gifts, or appointing friends or
family more loyal to the President himself as compared to the Of-
fice of the President.301 Senate scrutiny sought to expose such ar-
rangements and therefore dissuaded the executive from using the
Office of the President to reap personal benefit. By representing
the President in a private capacity while engaged in public business,
Giuliani uniquely offended this principle of ethical governance.
Starting with an originalist interpretation, this section evaluates the
Appointments Clause as an affront to the personal patronage net-
works of the English monarchy. From there, the paper turns to a
historical and legal review of the President’s legal representation,
including comparisons between his personal attorney and White
House Counsel. This comparison reveals that unlike White House
Counsel, the President and his personal attorney share complete
attorney client privilege. Furthermore, the President’s personal at-
torney is allegiant to the President as an individual, swearing no

300. See Curtis Bradley et al., Executive Agreements: International Lawmaking
Without Accountability?, LAWFARE (Jan. 9, 2019, 10:30 AM), https://
www.lawfareblog.com/executive-agreements-international-lawmaking-without-ac-
countability [https://perma.cc/22TT-QXGD].

301. See McGinnis, supra note 225.
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oath of allegiance to the nation. These considerations make clear
that Giuliani’s engagement in public business in Ukraine while rep-
resenting the President in a private capacity is untenable with
originalist understandings of the Appointments Clause.

i. Originalist Interpretation

Colonist frustration over the lack of meritorious appointment
in English society formed a key reason for the Appointments
Clause. Appointment to political positions was associated with social
standing and personal allegiance to the Crown.302 John Adams
characterized English practice as “ ‘Virtue, Integrity, and Ability’
had become ‘the Objects of the Malice, Hatred and Revenge of the
Men in Power,’ while ‘folly, Vice, and Villany’ were being every-
where ‘cherished and supported.’”303

Monarchies around the world used their powers of appoint-
ment to spread their patronage networks, eliciting allegiance from
their subjects by conferring upon them titles of nobility and other
appointments associated with an increased social standing.304 This
led to corrupt societies where the government used a combination
of oppression and patronage to maintain power.305 The colonists
created the United States as a revolt against this very idea.

American revolutionary discourse placed such a high value on
meritorious appointment and allegiance to the republic that “with-
out [it,] the Americans’ devotion to republicanism is incomprehen-
sible.”306 This came in contrast to English practice, which led to the
exclusion of individuals with proper credentials “because they
would not be so the slaves of a party.”307

This anger over individual loyalty to the Crown, compared to
loyalty to the state, featured prominently in the Constitution by re-
stricting the executive from enlisting allegiance to the office holder
rather than the office itself. Alexander Hamilton wrote that the Ap-
pointments Clause was meant to degrade “a spirit of favoritism in
the President, and would tend greatly to prevent the appointment
of unfit characters from State prejudice, from family connection,
from personal attachment, or from a view to popularity. In addition

302. See WOOD, supra note 18, at 77–78.
303. Id. at 79.
304. Id. at 111–12.
305. Id.
306. Id. at 79.
307. William Gordon, A Sermon Preached Before the Honorable House of

Representatives (July 19, 1775).
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to this, it would be an efficacious source of stability in the
administration.”308

This general wariness of presidential favoritism is vital, as it en-
sures that government officials act in the interests of the United
States, rather than the private interests of President. Hamilton fore-
saw this possibility, writing the following:

It will readily be comprehended, that a man who had himself
the sole disposition of offices, would be governed much more
by his private inclinations and interests, than when he was
bound to submit the propriety of his choice to the discussion
and determination of a different and independent body, and
that body an entier [sic] branch of the legislature.309

Hamilton’s famous commentary indicates the important dis-
tinction between the President as an individual, and the President
as an officer of the United States. The Constitution’s drafters wrote
the Appointments Clause to prevent the former from benefitting
from his status as the latter.

Justice Story also spoke of the possibility of abuse by a Presi-
dent with the sole authority of appointments, but in a slightly differ-
ent manner. In his book, COMMENTARIES ON THE CONSTITUTION,
Story wrote the following:

The patronage of the government, and the appointments to
office are too important to the public welfare, not to induce
great hesitation in vesting them exclusively in the president.
The power may be abused; and, assuredly, it will be abused,
except in the hands of an executive of great firmness, indepen-
dence, integrity, and public spirit. It should never be forgotten,
that in a republican government offices are established, and
are to be filled, not to gratify private interests and private at-
tachments; not as a means of corrupt influence, or individual
profit; not for cringing favourites, or court sycophants; but for
purposes of the highest public good; to give dignity, strength,
purity, and energy to the administration of the laws. It would
not, therefore, be a wise course to omit any precaution, which,
at the same time, that it should give to the President a power
over the appointments of those, who are in conjunction with
himself to execute the laws, should also interpose a salutary
check upon its abuse, acting by way of preventive, as well as of
remedy.310

308. THE FEDERALIST NO. 76 (Alexander Hamilton).
309. Id.
310. STORY, supra note 278, at § 1524.
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In Edmond v. U.S., the Court adopted this rationale by pro-
claiming that joint executive and legislative participation in the ap-
pointments process would “curb executive abuses of the
appointment power.”311

This originalist interpretation demonstrates the important eth-
ical underpinnings of the Appointments Clause, ensuring that Pres-
idents do not abuse their appointment power for personal gain. By
employing Giuliani as a private representative of the President en-
gaging in public business, President Trump violated this underlying
purpose of the Clause.

ii. The Role of the President’s Personal Attorney

The presidential practice of hiring a personal attorney has
been commonplace since the Nixon administration.312 The per-
sonal attorney to the President provides similar services as any other
individual’s attorney, such as impartial legal advice and zealous rep-
resentation. However, the President has many attorneys at his dis-
posal, including his personal legal team, White House Counsel, and
the Attorney General, each with their own place in the constitu-
tional and statutory hierarchy. Although the founders intended for
the Attorney General to serve as the President’s attorney under our
constitutional scheme, institutional developments and the modern
presidency required that the President have an attorney that could
answer the day to day legal questions of the executive office.313 FDR
created the Office of White House Counsel to serve the President in
his day to day activities. Indeed, White House Counsel has been
referred to as “the President’s lawyer.”314 However, in the aftermath
of the Watergate Scandal, Presidents hired personal attorneys be-
cause the courts did not attach the attorney client privilege to con-
versations between Presidents and their White House Counsel. This
distinction elucidates the general differences between personal rep-
resentation and White House Counsel. White House Counsel is an
official government position, with a salary paid by the U.S. govern-
ment.315 In contrast, the President pays his personal attorney from

311. Edmond v. United States, 520 U.S. 651, 659 (1997).
312. See, e.g., Caroline Kitchener et al., All the President’s Lawyers, ATLANTIC

(May 7, 2018), https://www.theatlantic.com/membership/archive/2018/05/all-
the-presidents-lawyers/559838/ [https://perma.cc/2WB5-UEKG].

313. See Jeremy Rabkin, At the President’s Side: The Role of the White House Counsel
in Constitutional Policy, 56 LAW & CONTEMP. PROBS. 63, 64 (1993).

314. Id.
315. Darren Samuelsohn, Crime, Cover-up or Complicity? White House Lawyers

Draw New Scrutiny, POLITICO (Sep. 26, 2019, 8:48 PM), https://www.politico.com/
news/2019/09/26/white-house-lawyers-trump-ukraine-scandal-004146 [https://
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his own pocket and provides the President with legal advice of a
personal nature.316 More succinctly, these positions carry different,
albeit related, allegiances: White House Counsel serves the presi-
dential office, while the President’s personal attorney serves the
individual.

With these distinct allegiances in mind, permitting the Presi-
dent’s private attorney to engage in diplomacy using the weights
and privileges of the United States presents serious ethical conflicts.
As seen in the prior section, the founders drafted the Appoint-
ments Clause over concerns about allegiance to the office holder
rather than to the office itself. This section compares the differ-
ences between the President’s personal attorney and White House
Counsel in more depth, including the creation and limitations of
the White House Counsel in their service to the President, and the
legal requirements attaching to the relationship between a Presi-
dent’s personal attorney and the President himself.

The origins of the White House Counsel can be traced back to
the FDR administration. After the passage of the Reorganization
Plan of 1939, and the subsequent expansion of presidential staff in
the White House, FDR created the position of Special Counselor to
the President, who served as an informal policy advisor and speech
writer.317 For the following 30 years, this position remained largely
the same, until John Dean filled the position during the Nixon Ad-
ministration.318 Dean focused the office more on legal issues rather
than policy matters. He also expanded the size of the office by hir-
ing other attorneys to assist him.319 Since then, the role of White
House Counsel continued to evolve into the full-fledged legal de-
partment of the White House.

The modern Presidency turns to White House Counsel for ad-
vice on important matters. Unlike the Attorney General, White
House Counsel is significantly closer to the President and often
forms a stronger personal bond with the Presidents they re-
present.320 Because the Reorganization Act of 1939 and subsequent

perma.cc/ZXL9-VHSW] (“The White House counsel is a government employee
whose professional responsibility is owed to the office of the presidency, not to the
personal political fortunes of a particular incumbent.”).

316. See In re Lindsey, 158 F.3d 1263, 1282–83 (D.C. Cir. 1998) (“The Presi-
dent cannot bring Lindsey within his personal attorney-client privilege as he could
a private citizen, for Lindsey is in a fundamentally different position.”).

317. See Rabkin, supra note 313, at 65; Reorganization Act of 1939, Pub. L.
No. 76-19, 53 Stat. 561 (1939).

318. See Rabkin, supra note 313, at 68.
319. See id.
320. See id. at 64.
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laws reaffirming the President’s ability to appoint his White House
Counsel do not require advice and consent of the Senate, the Presi-
dent does not need to bow to the same political pressures in ap-
pointing White House Counsel as the Attorney General.

Furthermore, the Attorney General’s dual role as the attorney
for the administration as well as the nation’s chief law enforcement
officer create tension with the President. This tension comes to the
fore if facts arise which necessitate an investigation into the White
House or another part of the administration. The Attorney General
must balance his loyalty to the President and his loyalty to the tasks
the Constitution requires him to undertake. These concerns
formed another reason for the creation of White House Counsel,
which serves the interests of the Office of the President exclusively.

Even though the White House Counsel serves the President,
the courts imposed important limitations on this relationship. The
Supreme Court and D.C. Circuit explained these limitations in U.S.
v. Nixon321 and In re Lindsey.322 Both of these cases curtailed the
attorney-client and executive privileges between and amongst the
President and his staff during criminal investigations. While neither
of these cases rolled back the privileges entirely, they created an
important legal distinction in the White House Counsel. The Cir-
cuit Court held the following:

[T]he principal question is whether an attorney in the Office
of the President, having been called before a federal grand
jury, may refuse, on the basis of a government attorney-client
privilege, to answer questions about possible criminal conduct
by government officials and others. To state the question is to
suggest the answer, for the Office of the President is a part of
the federal government, consisting of government employees
doing government business, and neither legal authority nor
policy nor experience suggests that a federal government en-
tity can maintain the ordinary common law attorney-client priv-
ilege to withhold information relating to a federal criminal
offense.323

The court refuses to extend the full attorney-client privilege to
communications between the President and his White House Coun-
sel when the counsel faces a grand jury subpoena. The court con-
trasts the government attorney with the personal, believing that
government attorneys must uphold their oath to the United States

321. United States v. Nixon, 418 U.S. 683 (1974).
322. In re Lindsey, 158 F.3d 1263 (D.C. Cir. 1998).
323. Id. at 1266.
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rather than to the Office of the President. The court claimed the
following:

[The government attorney’s] duty is not to defend clients
against criminal charges, and it is not to protect wrongdoers
from public exposure. The constitutional responsibility of the
President, and all members of the Executive Branch, is to ‘take
Care that the Laws be faithfully executed.’ Investigation and
prosecution of federal crimes is one of the most important and
essential functions within that constitutional responsibility.
Each of our Presidents has, in the words of the Constitution,
sworn that he ‘will faithfully execute the Office of President of
the United States, and will to the best of [his] Ability, preserve,
protect and defend the Constitution of the United States.’ And
for more than two hundred years each officer of the Executive
Branch has been bound by oath or affirmation to do the same.
This is a solemn undertaking, a binding of the person to the
cause of constitutional government, an expression of the indi-
vidual’s allegiance to the principles embodied in that docu-
ment. Unlike a private practitioner, the loyalties of a
government lawyer therefore cannot and must not lie solely
with his or her client agency. [internal citations omitted].324

This excerpt elucidates the differences in both privileges and
loyalties between a government attorney and a private practitioner:
government attorneys must remain loyal to the government, while
private practitioners must faithfully serve their clients. Other cir-
cuits have ruled consistent with this holding.325 Additionally, the
Professional Ethics Committee of the Federal Bar Association ech-
oes the circuit courts, claiming that while private practitioners
solely represent their client’s interests, government attorneys are
bound to serve the public interest.326

Unlike government attorneys, in re Lindsey leaves the attorney
client privilege for Presidents and their personal attorneys intact,
even during a criminal investigation.327 As such, Presidents have
hired personal attorneys to discuss their legal matters in confidence

324. Id. at 1272–73.
325. See In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 925–26 (8th

Cir. 1997) (limiting attorney client privilege between the President and White
House Counsel in regards to grand jury investigations, claiming that these compet-
ing loyalties are at the core of why the attorney client privilege does not extend to
government attorneys working in the White House in the context of criminal
investigations).

326. Prof’l Ethics Comm., Fed. Bar. Ass’n,  The Government Client and Confiden-
tiality: Opinion 73–1, 32 FED. B. J. 71, 72 (1973).

327. In re Lindsey, 158 F.3d at 1278.
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and represent the interests of the office holder, rather than the of-
fice itself.

Much like every private practitioner, the Model Rules of Profes-
sional Conduct governs the relationship between the President and
his private legal team. These requirements include zealous repre-
sentation.328 As such, the President’s personal attorney is represent-
ing the interests of the President as an individual rather than the
office. As seen supra, the founders drafted the Appointments
Clause to immunize the workings of government from allegiance to
an individual. Therefore, it is axiomatic that the Appointments
Clause prohibits the President’s personal attorney from represent-
ing the President in a private capacity while engaged in diplomacy
on behalf of the United States.

In applying the above principles to Giuliani, it becomes clear
that his acting as the President’s private attorney while engaged in
public business violates the ethical underpinnings of the Appoint-
ments Clause. Allowing Giuliani to negotiate on behalf of the
United States led to the predication of foreign aid to Ukraine on
damning political information on a domestic political rival. While
corruption is possible in any administration, by putting Giuliani in
control of these negotiations the President covered his tracks, as
any conversation between the President and Giuliani may become
privileged information. Indeed, Giuliani indicated that he would in-
voke the privilege if Congress called him to testify.329 Therefore,
congressional, or even criminal, subpoenas of any of the informa-
tion contained in those conversations will likely be quashed. Fur-
thermore, although Giuliani controlled a U.S. government
negotiating team, he consistently indicated that he was serving his
client, Donald Trump, as an individual.330

As compared to other private agents, Giuliani’s diplomacy cre-
ates unique challenges. Given the recent presidential innovation of
hiring personal attorneys, it does not appear that a President has
ever dispatched his personal attorney to engage in public business.
Furthermore, it is unlikely that such a representative would freely
declare their personal, rather than institutional, character. Further-

328. See MODEL RULES OF PROF’L CONDUCT PREAMBLE (AM. BAR ASS’N 2000).
329. Michael Warren & Devon Cole, Rudy Giuliani Says He Won’t Testify

Without Consulting Trump, CNN (Sept. 27, 2019, 5:59 PM), https://
www.cnn.com/2019/09/27/politics/giuliani-testimony-protected-interview/in-
dex.html [https://perma.cc/L8ZV-QUDK] (“Ultimately, if I were to say yes and he
were to say no, I can’t testify.”).

330. See Letter from Rudolph Giuliani, supra note 104; Samuels, supra note
268.
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more, by maintaining an attorney-client relationship with the Presi-
dent, Giuliani is subject to certain rules of professional
responsibility that demand allegiance to Donald Trump as a client,
rather than the institutional Office of the President.331 However,
had Giuliani been appointed as the Appointments Clause demands,
In re Lindsay suggests that it would not be possible for Giuliani to
serve as both the President’s private attorney concurrently with a
government position.332 To allay the conflict of interest presented
by Giuliani’s actions, it may be permissible for Giuliani to act as the
President’s private agent while specifically disclaiming any position
of personal legal representation. However, any formal legal repre-
sentation while engaging in public business presents serious ethics
concerns. However, throughout his overtures to Ukraine, the Presi-
dent’s lawyer consistently intermingled his private representation
and the public purpose of his mission. In December 2019, Giuliani
claimed “[I]t seems to me that a large-scale joint investigation into
Ukraine and the US would uncover and recover billions stolen by
crooks, from both countries, at the highest levels. . .This would be
the most effective way to bring our two countries together.”333 This
was just one of his many statements echoing similar sentiments. His
open advocacy for U.S. action, while serving the private interests of
Donald Trump created a conflict of interest.

One of the original purposes of the Appointments Clause was
to ensure that government employees remain loyal to the republic,
as compared to any individual they serve. By using his personal at-
torney to conduct negotiations with a foreign power, President
Trump and Rudy Giuliani have violated this allegiance principle, as
attorneys are bound to zealously represent their clients rather than
the interests of the nation.

VI.
CONCLUSION

Rudy Giuliani’s concurrent roles as diplomat and personal at-
torney to the President presents serious constitutional and legal is-
sues, which should alarm scholars, government officials, and the
public at large. His extensive negotiations with Ukraine, whereby he
pressured the Ukrainian government to launch an investigation
into Vice President Biden in exchange for the release of security

331. MODEL RULES OF PROF’L CONDUCT Preamble (AM. BAR ASS’N 2000);
MODEL RULES OF PROF’L CONDUCT r. 1.7 (AM. BAR ASS’N 2000); N.Y. RULES OF

PROF’L CONDUCT r. 1.7 (N.Y. BAR ASS’N 2009)
332. In re Lindsey, 158 F.3d at 1272–73.
333. Samuels, supra note 268.
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assistance is alarming in its own right. However, this paper ex-
amined Giuliani’s right to diplomatic engagement at all, and
whether his actions as a private citizen negotiating on behalf of the
United States violated the Logan Act.

An evaluation of the original understanding of the Logan Act
indicated that presidential private agents are not automatically im-
mune from Logan Act scrutiny. Furthermore, where the President
violates either a statute or the Constitution, any private agent used
to effectuate this illegality should be found in violation of the Lo-
gan Act. Under this theory, the President’s withholding of security
assistance to Ukraine violated both the Take Care Clause as well as
the Impoundment Control Act, and therefore Giuliani’s effectua-
tion of that violation as a private agent violated the Logan Act.

In addition to his violations of the Logan Act, Giuliani also vio-
lated the Appointments Clause, which acts as the key procedural
mechanism by which government actors gain their authority. Find-
ing that Giuliani acted consistent with an officer of the United
States, this paper submits that Giuliani should have been subject to
the Appointments Clause procedure. Without such an appoint-
ment, Giuliani violated the underlying purposes of the Clause. By
neither gaining an appointment nor engaging in prospective nego-
tiations, Giuliani uniquely undermined the Clause’s oversight prin-
ciple. Additionally, Giuliani offended the Clause’s ethics principle
by engaging in public business while serving as a personal represen-
tative of the President in a private capacity. The founders drafted
the Clause as a rejection of the English monarchical networks that
supported appointment based on allegiance to the King. The foun-
ders wanted government officials to remain loyal to the state rather
than any particular individual. Using a private attorney, who re-
mained beholden to his clients, to negotiate on behalf of the
United States, frustrated this ethics principle. This is supported by a
comparison between White House Counsel, a government attorney
who assists the President in his every day legal matters, and private
counsel, who offers advice of a more personal nature. The primary
difference, related to privileges, demonstrates where each posi-
tions’ loyalties lie. This comparison elucidates that Presidents
should not be permitted to deploy their personal attorneys for pub-
lic purposes.

Giuliani’s global galivanting undermined the separation of
powers, as he acted absent substantive or procedural authority.
While President’s should be permitted to maintain the use of pri-
vate agents in furtherance of their article II powers, the executive
must remain cautious to not use these private agents for an illicit
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purpose. Doing so may greatly expand the powers of the executive
under the shroud of secrecy. It is important that the government
adhere to its constitutional duties and that government actors re-
main free of external influence. By permitting Giuliani to engage in
diplomacy in the method described, the Trump administration has
violated this essential government responsibility.


