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For what avail the plough or sail
Or land or life, if freedom fail?
EMERSON

iv

NEW YORK UNIVERSITY
ANNUAL SURVEY OF AMERICAN LAW
2020–2021 BOARD OF EDITORS
Editor-in-Chief
ELAN J. WEINBERGER
Managing Editors
EMMA CARLIN
ALLISON DEJONG
ELIEZER LIPNIK
DANIEL J. SOLECKI
DAVID E. WECHSLER
Executive Articles Editors
FRANSCESA D’AGOSTINO
SPENSER EASTERBROOK
SAMUEL ISON
MATTHEW MROZEK
HOPE O’LEARY
CAMERON RUFFA
SARINA TAYLOR

Notes Editors
ALEX LUPSAIU
HARSHIL MEHTA
JONG IN YOON
Senior Articles Editor
AMANDA ESTEVES
Inclusivity Editor
JONG IN YOON

JACK BARNETT
SAM BOISSARD
REBEKAH BOULOS
DOMINIC BUDETTI
SARAH EMMERICH
RAFI FRIEDMAN

DYLAN ABOLAFIA
LILLIAN M. BARANY
BENJAMIN BLINKEN
LUCRETIA BUNZEL
JOSEPH CARUSO
ALEC CHAPMAN
KATE CLENDENEN
BENJAMIN DEUTSCH
GRETCHEN DOUGHERTY
TRAVIS DOYLE
MAXWELL DVORAK
LUCAS GELFEN
MAYA HALTHORE
AMANDA HARKAVY

Articles Editors
AMY E. J. GARLAND
JASON KAPLAN
MAGGIE KILEY
ESTEFANIA LAUREANO
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POLITICAL REMOVAL AND THE
PLEBISCITARY PRESIDENCY: AN ESSAY ON
SEILA LAW, LLC V. CONSUMER FINANCIAL
PROTECTION BUREAU
DAVID M. DRIESEN*
INTRODUCTION
In Seila Law LLC v. Consumer Financial Protection Bureau (CFPB),
the Supreme Court held, in essence, that the Constitution gives the
President an indefeasible right to remove the CFPB’s Director for
political reasons.1 But the rationale for giving the President a political removal power does not exactly leap off the page.
The claim that Seila Law’s rationale proves elusive will surprise
many observers. Scholars have watched the Seila Law case closely,
thinking that the Court might adopt the much debated unitary executive theory, which reads Article II’s Vesting Clause as creating a
presidential power to remove executive branch officials for political
reasons (or for no reason at all).2 And sure enough, the conserva* University Professor, Syracuse University College of Law
1. Seila Law LLC v. CFPB, 140 S. Ct. 2183, 2197 (2020) (holding the statutory
provision authorizing the President to remove the CFPB Director only for “inefficiency, neglect, or malfeasance” unconstitutional).
2. See, e.g.,STEVEN G. CALABRESI & CHRISTOPHER S. YOO, THE UNITARY EXECUTIVE: PRESIDENTIAL POWER FROM WASHINGTON TO BUSH (2008) (claiming that Presidents have consistently claimed the power to completely control the executive
branch of government); Steven G. Calabresi & Saikrishna B. Prakash, The President’s Power to Execute the Laws, 104 YALE L.J. 541 (1994) (supporting the unitary
executive theory primarily based on constitutional text and structure); Steven G.
Calabresi & Kevin H. Rhodes, The Structural Constitution: Unitary Executive, Plural
Judiciary, 105 HARV. L. REV. 1153 (1992) (same); David M. Driesen, Toward a DutyBased Theory of Executive Power, 78 FORDHAM L. REV. 72 (2009) (presenting an
originalist argument against the unitary executive theory and advancing a dutybased alternative); Michael Froomkin, Note, In Defense of Administrative Agency Autonomy, 96 YALE L. J. 787 (1987) (providing a textualist argument against the unitary executive theory); Elena Kagan, Presidential Administration, 114 HARV. L. REV.
2245 (2001) (generally favoring presidential control over agencies); Victoria F.
Nourse & John P. Figura, Toward a Representational Theory of the Executive, 91 B. U. L.
REV. 273 (2011) (critiquing Calabresi & Yoo, supra); Robert V. Percival, Presidential
Management of the Administrative State: The Not-so-Unitary Executive, 51 DUKE L. J. 963,
966 (2001) (arguing that the Constitution does not authorize the President to dictate policy decisions when Congress entrusts authority to the head of an administrative agency); Peter L. Strauss, Overseer or “The Decider”?: The President in
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tive majority in Seila Law, a 5-4 decision, declares its allegiance to
the unitary executive theory at the very beginning of the Court’s
treatment of the merits.3 But the Court does not ultimately hold
that the for-cause removal provision at issue in Seila Law violates
Article II’s Vesting Clause. Rather, it holds, more broadly, that the
presidential removal authority provided in the statute violates the
separation of powers, because it does not include a political removal
authority.4
The Court justifies this broader conclusion by articulating a
theory of a plebiscitary presidency, one in which the voters choose
policies by electing a President, which he then implements, not by
securing legislation, but through manipulating officials who must
“fear” and “obey” the President.5 It justifies this distinctly modern
plebiscitary conception of the presidency as necessary to protect
“liberty” as understood by today’s conservative politicians and the
Lochner-era Court—freedom from excessive government regulation
of private property.6 This Essay justifies this reading of the opinion.
This Essay’s primary normative goal, however, involves revealing the threats to the separation of powers, the rule of law, and
potentially the survival of our democracy that the Court’s plebiscitary presidency creates. It argues, in particular, that gathering all of
the legislative and enforcement powers of the modern executive
branch into the hands of a single person leads to a virtual collapse
of the separation of powers in conflict with the structural principles
that the Seila Law Court used to justify its plebiscitary presidency
theory.
Fortunately, however, the opinion does not support full implementation of the plebiscitary presidency it endorses, holding only
that the sole director of an agency must be subject to political removal.7 The Seila Law Court did not overrule the Court’s precedent
authorizing for-cause removal protection for inferior officers and
Administrative Law, 75 GEO. WASH. L. REV. 696 (2007) (arguing against the unitary
executive theory primarily based on constitutional practice).
3. See Seila Law, 140 S. Ct. at 2197 (stating that “the entire ‘executive Power’
belongs to the President alone” (quoting U.S. CONST. art. II, § 1, cl. 1)).
4. See id. (holding that “the CFPB’s leadership by a single individual removable only” for cause “violates the separation of powers.”).
5. Id. at 2197, 2203–04 (claiming that executive officers must “fear” and
“obey” the President and so remain accountable to the People, who elect the President (quoting Bowsher v. Synar, 478 U.S. 714, 726 (1986)).
6. Id. at 2203–04.
7. Id. at 2197 (holding that “the CFPB’s leadership by a single individual removable only for inefficiency, neglect, or malfeasance violates separation of
powers”).
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members of multimember commissions exercising quasi-judicial or
quasi-legislative authority.8 At a minimum, the concerns articulated
in this analysis support reading the prior precedent broadly and
Seila Law quite narrowly.
This Essay begins by defending its characterization of the issue
before the Court as whether the Constitution gives the President an
absolute right to dismiss government officials for political reasons.
This characterization of the issue may appear tendentious, but it
proves useful to understanding what is at stake in the Court’s decision. Nor does my claim about the Court’s reliance on a plebiscitary
presidency theory depend on whether one formulates the issue using my words or the more conventional formulations—whether the
President has “at-will” or “unrestricted” removal authority under
the Constitution.9
The Essay then begins the hunt for Seila Law’s elusive rationale. Chief Justice Roberts’s majority opinion establishes a rule permitting political firing of executive branch officials (subject to
certain exceptions) largely by fiat and by neglecting the distinction
between removal for violating the law and removal based on a President’s political preferences. Later in the opinion, though, Roberts
articulates the plebiscitary presidency rationale to justify the Court’s
decision.10 That rationale maintains that the electorate must control policy decisions of an administrative agency headed by a single
officer through complete presidential control, because a single
agency head otherwise poses an intolerable threat to liberty.
The third part analyzes the plebiscitary presidency rationale. It
raises the questions that the Court ducked by not squarely explaining why the Constitution requires a presidential authority to fire
officials for political reasons. This short Essay can only hint at some
answers and cannot fully resolve all of the questions raised. But it
does show that these questions go to the heart of whether America
will continue to enjoy a rule of law and the democracy on which it
depends. In particular, it shows that the power to fire officials for
political reasons can undermine liberty and the rule of law. Furthermore, concentrating political control over all of the formidable legislative and enforcement powers of the modern executive branch in
one person threatens a collapse of the separation of powers.
8. Id. at 2211 (Thomas, J., concurring in part and dissenting in part) (chastising the Court for “limiting” rather than “overruling” Humphrey’s Executor v.
United States, 295 U.S. 602 (1935)).
9. Cf. Seila Law, 140 S. Ct. at 2192 (referring to an “unrestricted” removal
authority and stating that the CFPB Director “must be removable . . . at will”).
10. See id. at 2203–04.
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Original intent supports taking these concerns seriously. Many
of the Founders (the Constitution’s Framers and Ratifiers) evinced
concern about concentration of too much power in the President.
The fourth part shows that the majority opinion provides a onesided account of original intent, which slights evidence of concern
about presidential power, much of which bears directly or indirectly
on the political removal issue. By contrast, the concern at the heart
of the majority’s opinion—about bureaucratic overreach—played
no role in the founding-era debates. While Seila Law reads like an
originalist opinion, contemporary conservative political philosophy
lies at its heart. Seila Law signals a formalist future in which judges
manipulate formal categories like legislative authority, executive authority, and inferior officers to fit their policy views.11
The final part argues that placing authority in these boxes will
not fulfill the plebiscitary theory’s goal of interpreting the structural Constitution to safeguard liberty. Instead, this Essay suggests
that the courts must at least interpret Seila Law narrowly, and that
an understanding that the opinion ultimately rests on a plebiscitary
rationale (rather than a unitary executive rationale) will help justify
this position.
I.
THE POLITICAL REMOVAL ISSUE
The Court’s plebiscitary presidency theory justifies politically
motivated discharge of employees, a crucial subset of the discharges
authorized by the wholly “unrestricted” removal authority that Seila
Law explicitly endorses.12 A President who has political removal authority can discharge government officials for legitimate or illegitimate political reasons.13 He or she may fire officials to effectuate
policy choices conforming to the law, or to overcome legal restraints and even democracy itself. The Court largely failed to grapple with the implications of politicizing removal through adoption
of a plebiscitary theory, partly by defining the issue before it in
more general terms.
11. See generally United States v. Morrison, 529 U.S. 598, 643–44 (2000) (Souter, J., dissenting) (noting that the Court’s reliance on formal categories in its
Commerce Clause jurisprudence led to a crisis, in part because the Court’s employment of formal categories masked unexplained ideological choices).
12. See Seila Law, 140 S. Ct. at 2198. See generally David M. Driesen, Firing U.S.
Attorneys: An Essay, 60 ADMIN. L. REV. 707, 708–09 (2008) (observing that the unitary executive theory seems to invite politicization).
13. See Driesen, supra note 12, at 720–22 (distinguishing between high and
low political motives for discharging U.S. Attorneys).
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The statute before the Seila Law Court gave the President the
authority to remove the CFPB Director. It authorized the President
to “remove the Director for inefficiency, neglect of duty, or malfeasance in office.”14 Seila Law challenged the constitutionality of the
statute giving the President authority to remove the CFPB Director,
because it only authorizes removal for cause.15 Thus, the issue
before the Court was not whether the Constitution gives the President the authority to remove a principal officer of the government.
The President—not the Senate, not a federal court, and not a department head—has the statutory right to remove the CFPB
Director.16
Nor was the issue whether the President has authority to fire a
Director who fails to properly enforce the law. The for-cause removal authority the statute gives the President strongly implies that
the President does have authority to dismiss a Director for not
properly enforcing the law.17 Thus, the statute does not interfere
with the President’s authority to “take care that the laws be faithfully executed.”18 The Court does not squarely claim otherwise, but
it reveals a lack of attention to this point through a breezy declaration which incorrectly suggests that the statute’s removal provision
is meaningless.19
The Supreme Court did not suggest any failure to properly implement the law, and both the District Court and the Court of Appeals approved the CFPB subpoena that Seila Law challenged in
order to create its test case on presidential power.20 Nor did the
14. 12 U.S.C. § 5491(c)(3), invalidated by Seila Law LLC v. CFPB, 140 S. Ct.
2183 (2020).
15. See Seila Law, 140 S. Ct. at 2194 (explaining that Seila Law was “objecting
that the agency’s leadership by a single Director removable only for cause violated
the separation of powers”).
16. But cf. id. at 2199 n.3 (majority opinion) (noting that the Appointments
Clause authorizes Congress to vest the appointment of inferior officers in the
courts or departments); id. at 2229 (Kagan, J., dissenting) (noting that Alexander
Hamilton stated that Senate approval would be necessary to remove an officer of
the United States).
17. See id. at 2238 (Kagan, J., dissenting) (stating that the authority to remove
for “inefficiency, neglect of duty or malfeasance . . . would permit the President to
discharge the Director for failure to ‘faithfully execute the law’ ” (quoting U.S.
CONST. art. II, § 3)).
18. See U.S. CONST. art. II, § 3.
19. See Seila Law, 140 S. Ct. at 2203 (majority opinion) (stating that the Director is not “meaningfully controlled” by “the threat of removal”).
20. See CFPB v. Seila Law, LLC, 2017 WL 6536586 *3–6 (C.D. Cal. 2017), aff’d,
923 F.3d 680, 684–85 (9th Cir. 2019) (showing that the District Court approved of
a subpoena to determine whether Seila Law had engaged in unlawful practices in
offering debt relief services).
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Seila Law Court specifically state that this particular removal clause
provides an inadequate basis for removing officials who do not implement the law properly.
Instead, Chief Justice Roberts’s opinion states that the President must have “unrestricted” authority to remove the lone head of
an agency.21 This unrestricted removal holding is too broad to be
justified by the need to have the authority to remove the CFPB Director for not obeying the law.
To identify the issue before the Court in a meaningful way, one
must ask what the President can do with unrestricted removal authority that he clearly cannot do with the for-cause removal authority that the statute provides. An obvious answer is that a President
with unrestricted removal authority may fire the Director for political reasons. Justice Scalia’s dissent in Morrison v. Olson explicitly defends what I have called the unitary executive theory’s political
dimension—the idea that the President must have the authority to
choose his preferred policy decision over that of another executive
branch official.22 In the context of an official with enforcement authority, this would mean that the President gets to make political
decisions about whom to investigate, charge, and prosecute, and
about what charges to bring and what punishments to advocate.23
For Justice Scalia characterized these decisions as having a political
dimension that the President must control.24 In the context of the
CFPB, the political dimension of the unitary executive theory would
likewise give the President the power to make political decisions
about whom to prosecute (and how), while also giving the President the right to make political decisions about what regulations to
issue and what they might say.25 Clearly, the right to unrestricted
removal provides authority to fire government officials for political
reasons.26
21. See Seila Law, 140 S. Ct. at 2198 (affirming a rule of “unrestricted removal
power”).
22. See Morrison v. Olson, 487 U.S. 654, 708–09 (1988) (Scalia, J., dissenting);
Driesen, supra note 2, at 78.
23. 23 See Driesen, supra note 2, at 78.
24. See Morrison, 487 U.S. at 708–09 (Scalia, J., dissenting) (explaining that
the President must have control over prosecutorial discretion, which he characterizes as balancing “legal, practical, and political considerations”) (emphasis added).
Of course, a President may decide to give controlling weight to political factors if
he has the authority to control this balancing.
25. See Seila Law, 140 S. Ct. at 2203–04 (noting that the Director may “issue
. . . regulations” and “initiate prosecutions”).
26. See id. at 2238 (Kagan, J., dissenting) (noting that the for-cause removal
standard “would not permit removal for policy differences”).
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I cannot claim that the characterization of the issue as whether
the President has a constitutional right of political removal constitutes the only way of describing the issue before the Court. For the
removal right granted includes the right to fire somebody for personal reasons. So, for example, unfettered removal authority leaves
the President free to fire somebody who talks too fast, is not pretty
enough, has slovenly habits, or makes the President feel uncomfortable in some other way. Indeed, Seila Law gives the President the
right to fire people for any reason whatsoever or no reason at all. In
short, it embraces wholly arbitrary power having nothing to do with
proper execution of the law or politics.
But the political removal characterization captures a primary
reason that Presidents like to claim an unfettered removal authority. And both the majority and the dissent recognized that removalat-will helps the President implement his political decisions about
the policies he or she wishes to advance.27 Surely, the Court’s holding includes the right to political removal, and addressing why the
President must have a right to fire an official for political reasons
constitutes the primary responsibility of a Court striking down the
for-cause removal protections, which Congress placed in the statute
with the President’s concurrence.28
II.
UNCOVERING THE PLEBISCITARY
PRESIDENCY RATIONALE
Now we begin our search for the rationale for giving the President a right to dismiss conscientious employees for political reasons. Chief Justice Roberts spends several pages justifying the result
already plainly arrived at in Myers v. United States in 1926—that the
Constitution gives the President authority to remove the principal
officers of the federal government charged with executing the
law.29 Recall that this was not the issue before the Seila Law Court,
because the CFPB statute gives the President removal authority.
The opinion then suddenly declares that the President has an “un27. See id. at 2206 (majority opinion) (treating a saving construction leaving
the President free to fire the CFPB Director “based on disagreements about agency
policy” as a potentially curing construction); id. at 2226 (Kagan, J., dissenting)
(arguing that the Constitution “give[s] Congress . . . leeway to limit the President’s
removal power in the interest of enhancing independence from politics in regulatory
bodies”) (emphasis added).
28. Cf. id. at 2226, 2244 (Kagan, J., dissenting) (emphasizing that Congress
and the President agreed to the independence of the CFPB).
29. Myers v. United States, 272 U.S. 52 (1926).
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restricted” removal authority, with no rationale offered for the leap
from a removal authority to the authority to remove for political
reasons. None.
Chief Justice Roberts’s majority opinion begins its merits analysis by announcing the result without defining the issue before the
Court. “We hold,” he writes, “that the CFPB’s leadership by a single
individual removable only for inefficiency, neglect, or malfeasance
violates the separation of powers.”30
He begins his exegesis by channeling Justice Scalia’s Morrison
dissent (without citation), stating that “the entire ‘executive Power’
belongs to the President alone.”31 Like Scalia, he roots this conclusion in the Vesting Clause,32 which states that “the executive Power
shall be vested in [the] President.”33 But he makes an addition.
Roberts also relies on the President’s duty to “take Care that the
Laws be faithfully executed.”34 Justice Scalia declined to rely on the
Take Care Clause, probably because he realized that it cannot be
the basis for a political removal authority. But Chief Justice Roberts
immediately qualifies the conclusion that the President possesses all
of the executive power. Since the President cannot possibly exercise
all of the power of the executive branch, Roberts admits, “the Constitution assumes that lesser executive officers will assist” the
President.35
With the unitary executive theory duly proclaimed and qualified, Roberts begins to move a little closer to the issue of why the
President must have the authority to fire officials for political reasons. He states that “lesser officers must remain accountable to the
President.”36 And he justifies this conclusion by characterizing all of
the executive power of the federal government as the President’s
authority.37 He also characterizes the executive power as that of
“appointing, overseeing, and controlling those who execute the
30. Seila Law, 140 S. Ct. at 2197.
31. Compare id. (stating that “the entire ‘executive Power’ belongs to the President alone” after quoting the Vesting and Take Care Clauses) with Morrison v.
Olson, 487 U.S. 654, 705 (1988) (Scalia, J., dissenting) (stating that the President
possesses “all of the executive power” after quoting the Vesting Clause).
32. Compare Seila Law, 140 S. Ct. at 2197 with Morrison, 487 U.S. at 705 (Scalia,
J., dissenting).
33. U.S. CONST. art. II, § 1, cl. 1.
34. Seila Law, 140 S. Ct. at 2197 (citing U.S. CONST. art. II, § 3).
35. Id.
36. Id.
37. Id.
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laws.”38 The power to oversee and control, Roberts then proclaims,
“generally includes the ability to remove executive officials.”39 He
justifies this link to removal authority by glorifying intimidation,
suggesting that such officials must “fear” and “obey” the
President.40
He then links this broad authoritarian proclamation to the narrower well-established proposition that the President must have removal authority, which he or she clearly has under the CFPB
statute. He declares that history and precedent confirm that the
President has removal power.41 He cites the famed “Decision of
1789” and then quotes Free Enterprise Fund v. Public Company Accounting Oversight Bd., a letter from James Madison, Bowsher v. Synar, and
Myers. 42 All of this material (except, according to most historians,
the Decision of 1789) supports the President’s possession of unilateral removal authority.43
But none of it addresses the question of whether the removal
authority must give the President the authority to fire officials faithfully implementing the law for political reasons.44 None of this material affirms that the President can fire an official faithful to the
law because the President wants the law implemented in a different
38. Id. (quoting 1 ANNALS OF CONG. 463 (1789) (Joseph Gales ed., 1834)
(statement of James Madison)).
39. Id.
40. See Seila Law, 140 S. Ct. at 2197 (stating that officials “must fear” removal
and “in the performance of their functions, obey” (quoting Bowsher v. Synar, 478
U.S. 714, 726 (1986))).
41. Id.
42. See id. at 2197–98.
43. See id. But see Gerhard Casper, An Essay in Separation of Powers: Some Early
Versions and Practices, 30 WM. & MARY L. REV. 211, 233–42 (1989) (not reading the
“Decision of 1789” as creating a unitary executive); Edward S. Corwin, Tenure of
Office and Removal Power Under the Constitution, 27 COLUM. L. REV. 353, 362 (1927)
(asserting that only “a mere fraction of a fraction” of the House can be shown to
support a constitutional right to presidential removal); Saikrishna B. Prakash, New
Light on the Decision of 1789, 91 CORNELL L. REV. 1021 (2006) (arguing that a majority of the House did support a constitutional presidential right of removal, but not
claiming that this view was a consensus view or necessarily shared by the majority of
Senators); Jed Handelsman Shugerman, The Indecisions of 1789: Strategic Ambiguity
and the Imaginary Unitary Executive (Part I) (Fordham Univ. Sch. Of Law, Working
Paper No. 3596566, 2020), https://ssrn.com/abstract=3596566 [https://
perma.cc/3AT9-QU6B] (arguing that the first Congress rejected exclusive presidential removal power).
44. See Seila Law, 140 S. Ct. 2197–98 (claiming that history and precedent
confirm the “President’s removal power” and citing decisions that affirm that the
President has a removal power, without once asserting that these decisions also
decided that no restraint at all could apply).
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way or wants to upend proper implementation of the law. Only the
authoritarian rhetoric addresses that.
President, then Justice, Taft’s decision for the Myers Court,
however, states that the President has an “unrestricted” removal authority.45 But Chief Justice Roberts does not cite the relevant
passages.46 The concurrence does.47 In Humphrey’s Executor v. United
States, the Supreme Court disavowed statements in Myers that might
be read as forbidding for-cause removal, characterizing them as
dicta with respect to that issue.48 The Myers Court did not have a
for-cause removal provision before it. It had a provision authorizing
presidential removal only with the consent of the Senate,49 a procedure in line with Alexander Hamilton’s reading of the Constitution
in the Federalist Papers50 and with the practice of Congress during
Reconstruction after the Civil War.51 Myers invalidated the requirement of Senate consent, holding that the President must have a
unilateral removal authority “unrestricted” by a Senate veto authority.52 But Roberts quotes Chief Justice Taft’s statement that the
President must have a removal authority, because otherwise the
President could not “take care that the laws be faithfully executed.”53 That sentence does not suggest that the removal authority
must go beyond for-cause removal. The attentive reader wonders, at
this juncture, how Roberts will justify the leap from this Take-CareClause theory, which a for-cause removal provision seems to satisfy,
to endorsement of the political dimension of the unitary executive
theory.
45. See Myers v. United States, 272 U.S. 52, 134 (1926) (referring to “an unrestricted power to remove” important subordinates).
46. See Seila Law, 140 S. Ct. at 2297–98 (citing passages confirming the President has a “power of appointment and removal of executive officers”).
47. See id. at 2213–14 (Thomas, J., concurring) (citing pages where Myers
characterizes the President’s removal authority as “unrestricted”).
48. Humphrey’s Executor v. United States, 295 U.S. 602, 626 (1935) (noting
that the Myers Court only decided whether the “President had power to remove a
postmaster . . . without the advice and consent of the Senate”).
49. See Myers, 272 U.S. at 107 (quoting a statute providing for removal of a
postmaster “with the advice and consent of the Senate”).
50. THE FEDERALIST NO. 77 (Alexander Hamilton).
51. See Corwin, supra note 43, at 380 (mentioning the passage of the Tenure
of Office Act of 1867, which required Senate consent to removal of cabinet
members).
52. See Myers, 272 U.S. at 134, 164 (declining to infer from the Senate’s power
to consent to appointments a power to “check” removals before discussing the
years when the law did require the Senate’s consent to removals).
53. Seila Law, 140 S. Ct. at 2198 (quoting Myers, 272 U.S. at 164).
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The answer is plain. Roberts offers no justification (at this
point). He simply equates the well-established rule (at least since
Myers) that the President must have a removal authority, with a new
rule not found in any of the preceding material that the President
has an unrestricted removal authority. In this way, he avoids confronting the political removal issue.
After redundantly quoting Free Enterprise Fund’s statement that
the President possesses “the authority to remove” executive officers,
Roberts writes, “Free Enterprise Fund left in place two exceptions to
the President’s unrestricted removal authority.”54 He just assumes
that all of the preceding discussion of the existence of a removal
authority is the same thing as the authority to remove an official for
political reasons. He does not explain why these things are
equivalent. He does not show why a political removal authority is
justified. He just assumes that a political removal authority exists.
Yet, in a subsequent passage distinguishing Humphrey’s Executor,
Chief Justice Roberts does reveal why he thinks the President has a
political removal power with respect to executive officers. He reads
Myers as holding that Congress may not in any way restrict the President’s authority to remove an executive officer, and reads a dictum
in Humphrey’s Executor as having affirmed that.55 By embracing a
broad reading of Myers and a narrow reading of Humphrey’s Executor,
the Seila Law majority avoids confronting the problem of political
removal. Yet, Roberts recognizes that even his reading of
Humphrey’s Executor does not resolve the question of whether the
President has a constitutional right to remove the CFPB Director
for wholly political reasons.56
The core of Roberts’s opinion attacks the idea of an administrative agency under a single Director regulating business as a
threat to individual liberty.57 The Director’s ability to “unilaterally
. . . issue final regulations, oversee adjudications, set enforcement
priorities, initiate prosecutions, and determine what penalties to
impose on private parties” creates the threat of abuse of power of
concern to the Seila Law Court.58 The majority’s liberty argument
54. Id. (emphasis added) (citing Free Enter. Fund v. Pub. Co. Acct. Oversight
Bd., 561 U.S. 477, 513–14).
55. See id. at 2199 (characterizing Humphrey’s Executor as reaffirming Myers’
“core holding” that “the President has ‘unrestrictable power . . . to remove purely
executive officers’ ” (quoting Humphrey’s Executor, 295 U.S. at 632)).
56. See id. at 2200 (stating that neither Humphrey’s Executor nor Morrison resolve the issue of whether “insulation” of the CFPB Director “from removal” violates the Constitution).
57. See id. at 2202–04.
58. Id.
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sounds suspiciously similar to contemporary American conservative
political concern about rogue bureaucrats and to the Lochner-era
Court’s belief that unreasonable government regulation violates
constitutional rights to liberty and property.59 These concerns
about bureaucratic overreach sound strangely foreign to the concerns about possible presidential or congressional tyranny that preoccupied the Founders.60
Chief Justice Roberts, however, links the conservatives’ contemporary political concerns to broad generalities about constitutional
structure by stating that the Framers believed that “structural protections against abuse of power were critical to liberty.”61 Roberts
then moves toward the political removal issue by characterizing the
CFPB’s unilateral authority as escaping “meaningful supervision”
and “control[ ]” through the threat of removal.62 This statement
tells us, indirectly, that Roberts considers for-cause removal authority meaningless. However, he does not justify the characterization of
the statute’s removal provision as meaningless, and it clearly has
some meaning. Surely a director who does nothing could be fired
for “neglect of duty” and “inefficiency” under this statute. Much less
does Roberts explain why the remedy must include a political removal authority.
He argues that the Framers saw an “energetic executive” as a
means of safeguarding “the steady administration of the laws,” pro59. See Lochner v. New York, 198 U.S. 45, 52–53, 56–57 (1905) (striking down
a regulation of working hours as an “unreasonable” interference with liberty of
contract); David M. Driesen, Regulatory Reform: The New Lochnerism?, 36 ENVTL. L.
603 (2006) (analyzing the relationship between contemporary conservative political thought about regulation and Lochnerism). See generally WILLIAM M. WIECEK, THE
LOST WORLD OF CLASSICAL LEGAL THOUGHT: LAW AND IDEOLOGY IN AMERICA,
1886–1937 (1998); Barry Cushman, Some Varieties and Vicissitudes of Lochnerism, 85
B.U. L. REV. 881, 881–82 (2005) (describing the shift from looking at Lochnerism
as a product of commitment to laissez-faire economics to a view of Lochnerism as a
set of obstacles to class legislation); Howard Gillman, De-Lochnerizing Lochner, 85
B.U.L. REV. 859, 860–61 (2005) (explaining how Lochner came to be a symbol of
inappropriate judicial activism); David A. Strauss, Why Was Lochner Wrong?, 70 U.
CHI. L. REV. 373, 374 (2003) (stating that while nearly all agree that Lochner is a
“pariah” there is “no consensus on why it was wrong”).
60. Cf. NLRB v. Noel Canning, 573 U.S. 513, 579 (2014) (Scalia, J., concurring) (explaining that the founding generation regarded Senate confirmation “as
a critical protection against despotism” (internal quotation omitted)); Freytag v.
Comm’r, 501 U.S. 868, 883 (1991) (explaining that the Framers saw “manipulation
of official appointments” as “the most insidious and powerful weapon of . . . despotism” (internal quotations omitted)).
61. Seila Law, 140 S. Ct. at 2202 (quoting Bowsher v. Synar, 478 U.S. 714, 730
(1986)).
62. Id. at 2203.
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tecting property, and preserving liberty.63 But he does not claim
that presidential authority to remove the CFPB Director for political reasons would further “steady administration” of laws protecting
consumers, and appears to acknowledge later in the opinion that it
would do the opposite.64 Nor does he claim that Presidents would
be more inclined to safeguard liberty and property than independent CFBP Directors.
But, Roberts claims, the Constitution makes the President “the
most democratic and politically accountable official in the Government,” because the entire nation selects the President.65 He admits
that “individual executive officials will still wield significant authority.” Yet, channeling James Madison’s post-ratification view, he
writes that government officials must remain “subject to the ongoing supervision and control of the elected President” lest the “chain
of dependence” linking the official’s action to the President and
through him to the People break.66
This chain-of-dependence passage still does not offer a rationale for a political firing power, but it comes close. Roberts does
not quite get there because in the end he only demands presidential authority to supervise and control.67 But the statute that the
Seila Law Court invalidated at least arguably did provide for “ongoing supervision and control.” Why, one wonders, does the power to
check an official violating the law not provide sufficient control and
prevent supervision?68 Does the statutory authority to remove an
official for malfeasance not authorize the President to fire a CFPB
Director who tramples upon constitutional rights? Why must the
President have the authority to fire a government official for political reasons?
63. Id. (citing THE FEDERALIST No. 70, at 471 (Alexander Hamilton) (J. Cooke
ed. 1961)).
64. See id. at 2204 (lamenting the inability of a President to change the policy
direction of the agency, because of the lack of a political removal authority and the
Director’s five-year term).
65. Id. at 2203. That point proves debatable. The President faces reelection
every four years, which is less often than a member of the House of Representatives. And it is not clear that national accountability as opposed to local accountability should count as more democratic.
66. Id. (discussing a “ ‘chain of dependence’ ” in which the government’s officers depend on the President, who depends “ ‘on the community’ ”) (citing 1
ANNALS OF CONG. 499 (1789) (statement of James Madison)).
67. See Seila Law, 140 S. Ct. at 2203 (conceding that government officials
“wield significant authority” but that this authority “remains subject to the ongoing
supervision and control of the . . . President.”).
68. Cf. Heidi Kitrosser, Interpretive Modesty, 104 GEO. L.J. 459, 507 (2016)
(equating the power to supervise and control with the power to dismiss for cause).
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Yet, in fairness, Roberts’s opinion (at this late juncture) at least
suggests an answer to that question. The chain of dependence argument suggests that the Constitution requires that the People control policy outcomes, not through legislation, but through the
President.69
Another passage in the opinion supports this conclusion that
Seila Law relies on a plebiscitary presidency theory. Chief Justice
Roberts complains that the Director’s five-year term may deprive an
incoming President of “any opportunity to shape its leadership.”70
Therefore, he explains, a new President who ran on a “consumerprotection platform” may “find herself saddled with a holdover Director from a competing political party who is dead set against that
agenda.”71 He invokes this example to show why presidential control through removal is so important. This passage strongly suggests
that Roberts sees the political removal power as a constitutionally
required means of implementing the policy preference that the
electorate voted for when it chose the President.
Even this policy-based plebiscitary theory cannot easily explain
a claim that the President must have the power to politicize statutory enforcement.72 Surely, Presidents rarely campaign on the basis
of enforcement policy, let alone individualized political decisions
about whom to prosecute. And the notion that decisions about
whom to prosecute should reflect political preferences conflicts
with the notion of equal justice under law at the heart of a liberal
democracy.
III.
PRESIDENTIAL PLEBISCITE AND THE
RULE OF LAW
The idea of a plebiscitary presidency seems at odds with the
rule of law established in the Constitution. That rule of law relies
heavily on the principle that legislation should create government
69. See Seila Law, 140 S. Ct. at 2203–04 (objecting to the Director’s capacity to
“dictate policy” with “no electorate looking over her shoulder” after endorsing a
“chain of dependence” from the people to the President to the Director).
70. Id. at 2204.
71. Id.
72. Cf. EDWARD S. CORWIN, THE PRESIDENT: OFFICE AND POWERS 1787–1957,
80–81 (4th rev. ed. 1957) (explaining that an unqualified presidential power to
substitute his own judgment for that of an agency yields the “startling” result of
giving an “independent and legally uncontrollable branch of government” control
over “law enforcement questions” and giving Congress no means of preventing
perversion of discretion “to political ends for the advantage of the administration
in power”).
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policy, not the President.73 This concept of legislative control of
policy suggests a principle of intertemporal stability.74 For it requires the Officers of the federal government, who swear a constitutionally required oath to obey the Constitution (not the President),
to faithfully implement legislation that Congress has passed and the
President has signed, perhaps decades ago.75 Thus, the Constitution seems to require fidelity to legislation’s purposes and text, not
to presidential policy, which may change drastically every four
years.76
Saikrishna Prakash has perceptively emphasized that Presidents these days campaign in a way that threatens constitutional
principle.77 For they routinely promise to change policy, regardless
of what existing law might say.78 Under the Constitution, however,
Presidents lack the power to deliver on many of these promises, as
they require legislation.79 The Constitution grants the legislative authority—and hence the principal policy making authority—to Congress, not the President. Seila Law’s plebiscitary presidency theory,
which justifies unilateral presidential control over policy to redeem
modern campaign practices, cloaks modern presidential practice in
originalist garb.80
Yet, Congress has delegated vast authority to the executive
branch of government over the years, sometimes in language capacious enough to provide great room for policy decisions.81 Frequently, Congress decides to delegate this authority to an agency,
73. See U.S. CONST. art. I, § 8.
74. See generally JED RUBENFELD, FREEDOM AND TIME (2001).
75. See Driesen, supra note 2, at 84–87 (explaining why the General Oath
Clause includes a duty to obey statutes).
76. See generally David M. Driesen, Purposeless Construction, 48 WAKE FOREST L.
REV. 97, 98 (2013) (explaining that publicly stated statutory goals are more likely
to reflect “public values” than less general provisions).
77. SAIKRISHNA B. PRAKASH, THE LIVING PRESIDENCY: AN ORIGINALIST ARGUMENT AGAINST ITS EVER-EXPANDING POWERS 48–53 (2020) (discussing presidential
desire to make and keep campaign promises as a reason that “Presidents Amend
the Constitution”).
78. See id. at 49–51 (explaining that the reliance on policy pledges began in
the mid-19th Century, but fully held in the 20th century).
79. See, e.g., id. at 51 (discussing Obama’s failure to secure an immigration bill
he had promised).
80. See JEREMY D. BAILEY, THE IDEA OF PRESIDENTIAL REPRESENTATION 33–34, 45
(2019) (finding a plebiscitary President incompatible with the electoral college but
noting division among the Framers about whether the President should be a mere
agent of congressional will).
81. See, e.g., Nat’l Broad. Co. v. United States, 319 U.S. 190, 216 (1943) (discussing the Federal Communication Commission’s authority to regulate in the service of “public interest, convenience, or necessity” (quoting The Communications
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not to the President. The plebiscitary presidency theory adapts the
Constitution to the contemporary needs of the administrative state
in accordance with the political judgment of the Justices.
In light of the reality of modern delegation, the broad structural principles the Court invokes to justify the plebiscitary presidency may point us away from vesting unilateral policymaking
authority in the President. The Court notes that with respect to
policymaking authority—the legislative authority of Congress—the
Framers divided authority between two houses of Congress to guard
against the “special threat to individual liberty” they saw in the legislative power.82 Thus, the Framers would not trust a single elected
individual or even a single body of elected representatives with policymaking authority.
The Seila Law Court contrasts “all this division” of policymaking authority with the energetic unitary executive checked by the
President’s unique electoral accountability.83 The single agency director, Chief Justice Roberts explains, lacks the political accountability provided by either presidential supervision or division of
power among commissioners of a traditional independent
agency.84 Hence, the President must have the power to remove the
CFPB Director for political reasons.85
But the Court’s solution does not keep policymaking power divided as its theory of the dangerous legislature demands.86 Instead,
its plebiscitary presidency theory unifies all of the policymaking authority of the entire federal government under broad delegations
of authority made over many decades (sometimes in wartime) in
one person, the President.87
The notion that the President should have political control
over enforcement authority raises even more questions about
politicization of the executive branch, which might threaten the
Act of 1934, Pub. L. No. 73–416, 48 Stat. 1064, amended by 47 U.S.C. § 151 et seq.
(1937))).
82. Seila Law, 140 S. Ct. at 2203.
83. Id.
84. See id. at 2203–04.
85. Id. at 2204 (holding that “[t]he CFPB Director’s insulation from removal
by an accountable President is enough to render the agency’s structure
unconstitutional”).
86. Cf. INS v. Chadha, 462 U.S. 919, 989 (1983) (White, J., dissenting) (noting that delegation of policy making authority to executive branch agencies allows
for quasi-legislative decisions without bicameralism and presentment).
87. Cf. Jack Goldsmith & John F. Manning, The President’s Completion Power,
115 YALE L.J. 2280, 2282 (2006) (arguing for a presidential power to add “incidental details needed to carry into execution a legislative scheme”).
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rule of law. We have a rich tradition of prosecutorial independence,
beginning at the founding.88 Surely, the notion that decisions
about whom to prosecute should respond to “fear” of presidential
removal requires some justification.
The Court relies on an extreme version of separation of powers
to justify its ruling, one that neglects the competing principle of
checks and balances. But Seila Law, if read broadly, vests in one
person much of the combined legislative power of the federal government (almost all of the legislative power delegated to every
agency in the executive branch over many decades) and all of its
enforcement authority. It leads to a near total collapse of separation of powers, excepting during periods when Congress can muster a two-thirds majority to override presidential lawmaking
authority.89 The concentration of political removal authority over
the whole executive branch predicated on unilateral presidential
policy control raises some questions that Seila Law does not address.
Chief Justice Roberts’s example of a President unable to remove a CFPB Director who opposes the statutory goal of consumer
protection suggests that the President must have political removal
authority to secure faithful law execution. Roberts, however, does
not squarely argue that this example illustrates unfettered removal
authority’s importance to faithful execution of the law, for good
reason. For-cause removal protection likely provides ample authority to remove a Director who does not faithfully pursue the goals of
the statutes he or she administers.
The best case for a presidential political removal authority
stems from the question of what happens if a President favors one
legal policy and the CFPB Director favors another policy, which is
also legal. One might argue that the President, as the politically
accountable official, should get to choose the policy. On the other
hand, the CFPB Director may be better equipped to judge which
policy best furthers statutory goals, because of his expertise and familiarity with the statute.90 So, the quest for a defensible rationale
88. Jed Handelsman Shugerman, The Creation of the Department of Justice: Professionalization Without Civil Rights or Civil Service, 66 STAN. L. REV. 121, 128–32 (2014)
(describing an “incredibly decentralized system” in the early years in which private
individuals carried out prosecution and the District Attorneys “were not really supervised at all”).
89. See Strauss, supra note 2, at 752 (noting that the transfer of rulemaking
authority to the President produces a “remarkable transfer of authority” producing
the “mirror image” of Chadha’s concern for making sure that law only passed after
bicameralism and presentment).
90. Cf. id. at 754 (noting that giving the President control over all executive
branch policymaking leads to White House operatives with limited accountability
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for political removal authority raises a question about whether the
President or the CFPB Director provides the best locus for choices
among legally appropriate policies. The dissent focuses on this
question, concluding that Congress should have the ability to constrain presidential removal to make these policy choices.91 The dissent also points out that the President has other tools available to
influence or even control agency policy outcomes, thereby questioning the Court’s judgment about constitutionally required management theory.92
Looking at this question of legally legitimate policy choice,
while necessary, does not suffice. Chief Justice Roberts’s hypothetical invites consideration of the converse problem.
Suppose that a President puts in place a pro-consumer CFPB
Director and the new President runs a campaign against consumer
protection, as too much of an impediment to business. The new
President’s anti-consumer agenda, however, does not have enough
support in Congress to enable him to secure a repeal or even a
substantial amendment of the consumer protection law. Should he
have the authority to, in the Court’s words, “shape” CFPB’s “leadership” in order to impair or shut down implementation of the law?93
Suppose that he plans to get rid of this conscientious Director to
put in place illegal policies in tension with or simply contrary to the
statute? In other words, the Court should have considered the potential of political removal authority to undermine the law in favor
of the President’s preferred policies.94
The political removal authority can undermine the rule of law
and democracy more broadly, not just allow the circumvention of
law in a few instances. Elected authoritarians around the world have
and expertise overruling an agency head with “significant virtues from a rule of law
perspective,” such as expertise).
91. See Seila Law, 140 S. Ct. at 2226 (Kagan, J., dissenting) (finding that the
Constitution gives “Congress wide leeway to limit the President’s removal authority
in the interest of enhancing” regulatory bodies’ “independence from politics”).
92. See id. at 2237 (Kagan, J., dissenting) (arguing that an administrative
agency’s independence “depends on a wealth of features” not just political removal
authority).
93. See David M. Driesen, President Trump’s Executive Orders and the Rule of Law,
87 UMKC L. REV. 489, 516–17, 517 n.185 (2019) (showing that Trump has used
his appointment power to systematically undermine the rule of law).
94. Cf. Jim Sciutto, Alexander Vindman to Retire from the Military. His Lawyer
Blames White House ‘Campaign of Bullying, Intimidation and Retaliation,’ CNN POLITICS (July 8, 2020, 6:09 PM), https://www.cnn.com/2020/07/08/politics/vindmanretiring-alleged-white-house-retaliation/index.html [https://perma.cc/JD523U47] (stating that Lt. Col. Vindman retired because he was being bullied for
doing what the law requires).
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secured constitutional change like that the Court provided in Seila
Law, albeit through the more democratic process of constitutional
amendment.95 Once they obtain sufficient removal authority, they
undermine the independence of government agencies vital to democracy—like prosecution services, electoral commissions, and media authorities.96 After taking control, these autocrats use these
powers for authoritarian political purposes, namely the purposes of
punishing their enemies and rewarding their supporters.97 While
the most obvious threats to democracy stem from a head of state’s
political control over prosecution, rules governing the conduct and
ownership of media, and election law,98 an autocratic head of state
can use any government agency to help entrench himself and his
supporters in power and to discourage active resistance.99 For example, a despotic President might use his power to make the CFPB
Director fear and obey the President to force the Director to bring
the full wrath of the law down upon companies headed by CEOs
who criticize him, while giving firms headed by supporters free
reign to gouge consumers. And if he refuses, the President might
supplant him with an Acting Director, or, if he enjoys the support
of a partisan Senate, a permanent appointee eager to do the President’s bidding.100 Even if one heroically imagines that the public
pays enough attention to politics to detect and check this autocratic

95. See, e.g., David M. Driesen, The Unitary Executive in Comparative Context, 72
HASTINGS L. J. 1, 30–32 (2020) (discussing the examples of Turkey and Hungary).
96. See, e.g., id. at 33–41 (describing how political control undermined these
authorities in Hungary, Poland, and Turkey).
97. See, e.g., id. (describing how Hungary’s and Turkey’s chief executives have
used these authorities to bolster supporters and harm opposition, and how Poland’s authoritarian leader has begun to do so); Driesen, supra note 12, at 712–13
(discussing firing U.S. Attorneys in part based on a desire to prosecute voting
fraud, even though evidence did not support the desired accusations).
98. See Driesen, supra note 95, at 33–41 (explaining how these authorities tilt
the electoral playing field and shrink the space of public debate in order to entrench an autocratic leader and his party).
99. See e.g., Ozan O. Varol, Stealth Authoritarianism, 100 IOWA L. REV. 1673,
1707–10 (2015) (discussing the use of tax audits and prosecution for tax evasion
and money laundering to punish dissent, and drawing analogies to Russian and
American practices). See generally BÁLINT MAGYAR, POST-COMMUNIST MAFIA STATE:
THE CASE OF HUNGARY (2016).
100. See, e.g., Alex Horton, It’s Not Good for Our Democracy: Calls Grow for Federal
Officers to Shed Camouflage, WASH. POST (July 22, 2020, 7:00 AM), https://
www.washingtonpost.com/national-security/2020/07/22/cbp-military-camouflageuniforms/ [https://perma.cc/3RGD-8K52] (discussing President Trump’s use of
Customs and Border Protection as a “personal militia” under an Acting Director).
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behavior,101 an electoral majority cannot necessarily control the
presidency (because of the Electoral College) or the Senate (which
is not apportioned by population).102 This sort of abuse has played
a key role in undermining the rule of law as a whole and destroying
democracies, not just in undermining a particular policy embedded
in law.
This abuse of power example unmasks a key problem with
Chief Justice Roberts’s liberty rationale. Roberts is surely correct
that the Framers created structural protections in order to preserve
liberty. It does not follow that the Court’s structural choices serve liberty. They may undermine it. It requires some political judgment to
determine what structural arrangements best preserve liberty, and
the Seila Law Court’s failure to consider the problems mentioned
above suggests that the Court lacks the capacity to make these political judgments wisely.103
Seila Law’s political accountability argument does not solve this
problem. Roberts chooses an example where a President campaigns
on a particular policy program, thereby suggesting that the President in office will implement the People’s priorities as revealed in
elections. But Presidents, especially the ones who truly threaten liberty, sometimes do the opposite of what they promise.104 And all
Presidents do things that they did not speak about or did not emphasize during their campaign.105
Furthermore, the Court a few weeks later impaired a major
mechanism for giving the public the information it might need to
effectively hold Presidents accountable—congressional oversight
authority. 106 In Trump v. Mazars, the Court reversed a decision to
101. See Aziz Z. Huq, Binding the Executive (by Law or by Politics), 79 U. CHI. L.
REV. 777, 818 (2012) (noting “scant evidence that the public is even minimally
informed” about specific political issues).
102. See Eric W. Orts, Senate Democracy: Our Lockean Paradox, 68 AM. U. L. REV.
1981, 1984–88, 2047–51 (2019).
103. Cf. Seila Law, 140 S. Ct. at 2237 (Kagan, J., dissenting) (saying that “judicial intrusion” in the field of administrative structure “reveals how little courts
know about governance”); Kim Lane Scheppele, Autocratic Legalism, 85 U. CHI. L.
REV. 545, 581 (2018) (asserting that the “new autocrats” destroying democracy
“look like democrats playing hardball”).
104. See, e.g., Robert Reich, Five Ways Donald Trump Has Not Drained the Swamp,
AM. PROSPECT (Feb. 13, 2020), https://prospect.org/power/five-ways-donaldtrump-has-not-drained-the-swamp/ [https://perma.cc/DBP7-7GJY].
105. See, e.g., Citizens for Responsibility and Ethics in Washington v. U.S.
Dep’t of Homeland Sec., 387 F. Supp. 3d 33, 36–37, 40 (D.D.C. 2019) (discussing
systematic separation of “thousands” of children from their parents).
106. See HEIDI KITROSSER, RECLAIMING ACCOUNTABILITY: TRANSPARENCY, EXECUTIVE POWER, AND THE U.S. CONSTITUTION 2 (2015) (explaining that executive
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order the disclosure of President Trump’s tax returns and other
financial information.107 In the past, the Court had held that Congress has broad oversight authority over the executive branch, including in cases of suspected corruption.108 Since Congress
frequently makes public the information it uncovers in order to secure public support for checking abuses, this broad authority supports the accountability Seila Law envisions.109 The Mazars Court,
however, rejected broad congressional oversight of the President,
requiring a showing of legislative necessity to justify enforcement of
a subpoena.110 By not allowing the need for public information
about enforcement or motives for policy to ground a subpoena, it
strongly suggested that obtaining information to inform the public
about whether a President had acted out of corrupt motives constitutes constitutionally suspect harassment.111
More fundamentally, the Framers did not necessarily authorize
broad policy changes in law through presidential choices, but
rather through bicameralism and presentment.112 This suggests
that the political desires of the majority (or the minority) selecting
the President should not necessarily create policy change. Rather,
broad policy change should only occur if the President can perbranch accountability depends on a flow of information about the executive
branch to people outside of it who can check it).
107. Trump v. Mazars, 140 S. Ct. 2019, 2026–29, 2036 (2020).
108. See, e.g., Hutcheson v. United States, 369 U.S. 599, 607, 614–17 (1962)
(upholding investigation of individual criminal conduct, which led to legislation
preventing misuse of union funds); Sinclair v. United States, 279 U.S. 263, 294–96
(1928) (upholding imprisonment of oil company executive who did not fully cooperate in congressional investigation of an oil leasing scandal, because the investigation might produce legislation), overruled by United States v. Gaudin, 515 U.S. 506
(1995); McGrain v. Daugherty, 273 U.S. 135, 150–51, 154, 176–80 (1927) (approving the arrest of the former Attorney General for failing to cooperate with a congressional investigation of a failure to enforce anti-trust laws and other statutes);
contra Senate Select Comm. on Presidential Campaign Activities v. Nixon, 498 F.2d
725, 727, 731–32 (D.C. Cir. 1974) (en banc) (disapproving demand for tapes of
presidential conversation with his aides when the Senate Select Committee already
possessed redacted transcripts); but see United States v Nixon, 418 U.S. 683 (1974)
(rejecting a claim of executive privilege with respect to the same tapes).
109. See generally KITROSSER, supra note 106, at 162–65 (explaining that the
public cannot get information needed for public accountability if mechanisms extracting information from the executive branch are weakened).
110. Mazars, 140 S. Ct. at 2035–36 (articulating a demanding standard for
judicial assessment of congressional need for presidential information).
111. See id. at 2034 (justifying rejection of the traditional approach to congressional oversight when the President is involved because a “demand” for personal papers “may aim to harass the President”).
112. See INS v. Chadha, 462 U.S. 919, 945, 952 (1983).
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suade Congress—the Senate and the House—to change course.
And the Framers contemplated that this procedure would impede
change, subjecting new law to a deliberative process.113
Presidents these days do not win elections by pledging to carefully follow the law created by previous congresses, but by promising sweeping changes. The plebiscitary presidency theory expands
politics’ domain at the expense of the rule of law and its commitment to following past decisions establishing law through
legislation.
IV.
IMAGINING THE PAST AND FORGETTING
THE FUTURE
A. Imagining a Past Unconcerned about Excessive Presidential Power
The Seila Court addresses the political firing question by
reimagining the past as confirming the plebiscitary presidency that
we see in modern presidential campaigns. The opinion’s originalist
argument strikingly ignores a lot of evidence suggesting that the
concerns the analysis above highlights mattered to the Founders,
and the Court admits to discounting founding-era evidence regarding removal that undercuts its conclusion.114 In fact, Chief Justice
Roberts cannot find any statement before ratification of the Constitution stating that the President has any removal authority, let
alone an authority unlimited by Congress in any fashion.115
Seila Law’s treatment of original intent is remarkably one-sided
both on the level of general principle and in details. Start with general principles.
Roberts tells us that “[t]he Framers viewed the legislature as a
special threat to individual liberty.”116 This statement masks a crucial point quite germane to the political removal issue and the plebiscitary presidency: many of the Founders also viewed the
President as a potential threat to liberty.117
113. See id. at 951 (“The division of . . . Congress into two . . . bodies” provides
for “full study and debate” of legislation).
114. See Seila Law, 140 S. Ct. at 2205 (declining to consider the opinions of
Madison, Hamilton, and Chief Justice Marshall because the Court has “discounted” those statements in previous opinions).
115. See id. at 2197, 2205–06 (relying on “text, first principles,” and the decision of 1789, while discounting Hamilton’s pre-ratification statement).
116. Id. at 2203.
117. See RON CHERNOW, ALEXANDER HAMILTON 3 (2004) (explaining that
Hamilton’s support for “a vigorous executive branch aroused fears of a reversion
to royal British ways” and that Jefferson’s followers thought him a “closet monarch-
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Roberts emphasized separation of powers, without saying a
word about checks and balances on the President. These checks
and balances were robust enough for Hamilton to plausibly claim
that the executive authority was not conferred upon the President
alone, but shared with other branches of government.118
The neglect of congressional checks and balances upon the
President’s power leads Roberts to an inconsistency that undermines the persuasiveness of his opinion and neglects constitutional
text germane to his thesis. Relying on Madison’s post-ratification
views, Roberts characterizes executive power as “the power of appointing, overseeing, and controlling those who execute the
laws.”119
If this is what executive power means, then the constitutional
text shows that the Court’s conclusion that the executive power belongs to the President alone is wrong. The Constitution clearly gives
the President no unilateral appointment power at all. That power is
shared. The President can only appoint an officer with the Senate’s
concurrence, and Congress may assign the appointment of an inferior officer to an independent Article III Court, thereby avoiding
any presidential influence over the appointment.120 These express
constitutional restraints suggest that the Framers did not endorse a
plebiscitary presidency model, but instead wanted fairly neutral government officials loyal to its laws, not to a faction’s political program. So, the idea that the President alone possesses all of the
ist”); MICHAEL KLARMAN, THE FRAMERS’ COUP 215–38, 367–75 (2016) (discussing
the Framers’ concerns about an executive becoming too monarchial, the compromises about executive power reached in Philadelphia, and the fears of excessive presidential power expressed in the ratification debates); ERIC NELSON, THE
ROYALIST REVOLUTION 8–9 (2014) (conceding, in a revisionist work insisting on a
significant strand of royalism during the founding era, that “some patriots . . .
loathed the royal prerogative” and saw the “endlessly expanding power of the
Crown” as a problem); see also Driesen, supra note 2, at 81–83, 96–104 (showing
that the Framers rejected a unilateral presidential removal or appointment authority prior to ratification as part of an effort to establish a duty-based executive
branch).
118. See Alexander Hamilton, Remarks at New York Convention Debates
(June 27, 1788), reprinted in 22 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE
CONSTITUTION 1921, 1953 (John P. Kaminski et al. eds., 1976) (describing the executive power as “divided between two branches” and as eschewing a pure system
of separation of powers in favor of incorporation of “all of the checks which the
greatest politicians and best writers ever conceived,” to thwart “wicked
measure[s]”).
119. See Seila Law, 140 S. Ct. at 2197 (quoting 1 ANNALS OF CONG. 463
(1789) (Joseph Gales ed., 1834) (statement of James Madison)).
120. See U.S. CONST. art. II, § 2.
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executive power, as defined by Roberts, is clearly wrong.121 Once
one recognizes that the Constitution does not make personnel decisions the exclusive domain of the President, it becomes harder to
avoid the question of why a restraint on political removal is not a
legitimate part of shared governance. At a minimum, it shows that
the Constitution does not give the President the power to unilaterally “shape” the leadership of government agencies.
This failure to consider the Appointments Clause leads the
Court to wholly overlook a key issue relevant to its plebiscitary theory of presidential power. Since the founding, Congress has possessed the power to vest authority in departments of government
and officials other than the President, as the dissent points out.122
Because the Senate must approve the principal appointees, Congress also has a say in who administers the law. Congress, however,
has no say in who gets to be President, unless an electoral deadlock
takes place in a presidential election.123 The Court’s decision undoes a congressional decision to delegate authority to a Director
whom it trusts and whom the Senate helps choose, and converts its
decision into a delegation to the President, thereby undermining
the congressional role in implementation (the final say over appointments) clearly contemplated by the Constitution. And every
subsequent decision following Seila Law will have the same effect.
Furthermore, the Framers expected the Senate’s appointment
power to secure fidelity to the law at the expense of fidelity to the
President personally. Alexander Hamilton told the Ratifiers in the
Federalist Papers that the Senate’s role in appointments would prevent “obsequious instruments” of presidential “pleasure” from taking office.124 The Constitution’s Oath Clause pointedly requires
executive branch officials to swear an oath to obey the Constitution,
not the President.125 Chief Justice Roberts’s notion that the Fram121. See generally Victoria Nourse, Reclaiming the Constitutional Text from
Originalism: The Case of Executive Power, 106 CALIF. L. REV. 1, 23–25 (2018) (arguing
that the addition of the word “all” to the Vesting Clause exemplifies “pragmatic
enrichment,” negated by other constitutional text and likely to reflect skepticism
toward bureaucracy and a belief in a powerful presidency).
122. Seila Law, 140 S. Ct. at 2227 (Kagan J., dissenting). See also Kendall v.
United States ex rel. Stokes, 37 U.S. 524, 612-13 (1838) (holding that since Congress has delegated authority to settle accounts to the Solicitor of the Treasury, he
may do so independent of the President); Driesen, supra note 2, at 91–92 (explaining that the Necessary and Proper Clause authorizes Congress to vest power in
departments).
123. Cf. U.S. CONST. art. II, § 1, cls. 2–3.
124. THE FEDERALIST NO. 76 (Alexander Hamilton).
125. See Driesen, supra note 2, at 85 (explaining why the Oath Clause requires
disobedience to the President when obedience would violate the law).
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ers intended to make federal officials into obsequious instruments
of presidential pleasure who “fear” and “obey” presidential directives creates pressures on the founding vision of officers infused
with a sense of duty to the law and the Constitution.126
The lack of attention to the Founders’ concern about presidential power and their use of checks and balances to limit the executive branch as well as the legislature leads the majority to overlook
important evidence with respect to its endorsement of the unitary
executive theory. At the Philadelphia Convention, convened to
draft the proposed Constitution, the Framers rejected Hamilton’s
proposal to make all cabinet members subject to appointment by
the President “at pleasure.”127 The phrase “at pleasure” suggests
that this rejected proposal would have given the President an unlimited removal authority. Why did they reject it? The records we
have suggest that they needed to broker a compromise between
those who feared presidential power and those who wanted a more
powerful President.128 And the Framers meeting in Philadelphia
feared that many of the Ratifiers, whose opinion the leading academic unitarians recognize matter more than that of the Framers,129 would not ratify a Constitution with too powerful a
President.130 It is possible that the Seila Law Court has unraveled
one of the compromises that the Framers reached at Philadelphia,

126. Cf. Seila Law, 140 S. Ct. at 2227 (Kagan J., dissenting) (explaining the
incongruity between the view that the President has absolute power over executive
officers and the felt necessity to put the Opinions Clause, empowering the President to get opinions from the executive officers, in the Constitution); Driesen,
supra note 12, at 711–12 (explaining how the notion that prosecutorial decisions
should reflect a President’s political priorities conflicts with the notion of
prosecutorial decisions based on evidence).
127. 2 RECORDS OF THE FEDERAL CONVENTION OF 1787, 335–36, 342–43 (Max
Farrand ed., rev. ed. 1966) (proposing presidential appointment at pleasure for
the secretaries of domestic affairs, commerce, foreign affairs, war, marine, and
state).
128. See Driesen, supra note 2, at 98–99 (explaining why the rejection of proposals to authorize sole presidential control over appointment and removal likely
involved a compromise in which proponents of a strong presidency avoided creation of a council in exchange for getting congressional control over appointment
and removal).
129. Calabresi & Prakash, supra note 2, at 550–51 (stating that originalists
should give pre-enactment history more weight than post-enactment history).
130. See Julian Davis Mortenson, The Executive Power Clause, 168 U. PA. L. REV.
1269, 1300 (2020) (asserting that “vehement antiroyalism was a singularly potent
force in American politics,” which “sharply constrained the founders’ options in
designing an American executive.”).
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one which formed part of the basis for the People’s ratification of
their proposal.131
The existence of checks on the President also has relevance to
removal. First of all, contra Kagan, the Constitution does have removal clauses—the clauses authorizing the Senate to remove government officials after impeachment by the House.132 That may
explain why Alexander Hamilton told the Ratifiers (whose opinions
originalist scholars emphasize) that the President could only remove officers with the Senate’s consent.133 He may have considered
the Constitution’s “finely wrought and exhaustively considered procedure” governing impeachment as the exclusive means of removing an officer.134 The other possibility is that Hamilton read the
senatorial role in appointments as implying a dispositive senatorial
role in removal.135 While Myers settled that issue against Hamilton,
surely recognition that the Framers clearly did not leave the President subject only to electoral restraints should have tempered the
Court’s eagerness to write new constitutional law on political firings
and the plebiscitary presidency, which might support a movement
toward autocracy.136
Furthermore, originalist scholars these days usually argue that
good originalism requires following the “public meaning” of terms
in the Constitution— the meaning as understood when the Ra131. See JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION: WITH A PRELIMREVIEW OF THE CONSTITUTIONAL HISTORY OF THE COLONIES AND STATES
BEFORE THE ADOPTION OF THE CONSTITUTION §§ 1532–39 (5th ed. 1994) (describing the position that Senate approval of a successor provides the means of removal
as the Federalist position, which tends to quite the “just alarms” of arbitrary executive power destroying liberty).
132. Compare U.S. CONST. art I, § 3; id. art. II, § 4 (authorizing the Senate to
“remove” the President upon impeachment by the House) with Seila Law, 140 S.
Ct. at 2225 (Kagan, J., dissenting) (stating that “nothing” in the Constitution
“speaks of removal”).
133. See THE FEDERALIST NO. 77 (Alexander Hamilton) (stating that the “consent of [the Senate] would be necessary to displace as well as appoint.”).
134. Cf. INS v. Chadha, 462 U.S. 919, 951 (1983) (concluding that the federal
government can only pass legislation “in accord with the finely wrought and exhaustively considered procedure” of bicameral passage and presentment to the
President).
135. See THE FEDERALIST NO. 77 (Alexander Hamilton) (linking the Senate’s
authority to “displace” to its power to “appoint”).
136. See Bruce Ackerman, Terrorism and the Constitutional Order, 75 FORDHAM L.
REV. 475, 487 n.28 (2006) (noting that Congress denounced President Roosevelt’s
proposal to create a unitary executive as the “dictator bill” and defeated it in
1937).
INARY
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tifiers made the Framers’ proposal into a Constitution.137 Julian
Mortensen has exhaustively demonstrated that the founding-era
dictionaries, the Founders’ statements, and treatises all agreed that
the executive power simply means carrying the laws into
execution.138
Removal does not carry the laws into execution. It stops their
execution, at least temporarily.139 Of course, as Roberts points out,
removal can help shape execution of the laws.140 So, the political
removal power aids presidential control over law execution. In
other words, it is a necessary and proper means of carrying the law
into execution. If that is what it is, however, then it lies within the
power of Congress to regulate it, because, as Justice Kagan emphasized, the Horizontal Sweeping Clause gives the power to adopt
measures necessary and proper to the carrying out of executive
branch responsibilities to Congress.141
Even though the Seila Law Court does not consider Mortensen’s exhaustive review of the meaning of executive power at the
founding, it may have understood that it cannot ground its ruling
upon Article II’s Vesting Clause.142 In spite of its analysis of Article
II, it ultimately does not rely on the Vesting Clause to justify its
137. JACK M. BALKIN, LIVING ORIGINALISM 7 (2011) (identifying allegiance to
the text’s “original meaning” with Justice Scalia); Randy E. Barnett & Evan D.
Bernick, The Letter and the Spirit: A Unified Theory of Originalism, 107 GEO. L. J. 1,
9–10 (2018) (describing the movement from Framers’ intent to the text’s public
meaning).
138. Mortenson, supra note 130, at 1316 (finding “uncontested” and “overwhelming” support for this reading from pre-ratification sources); Julian Davis
Mortenson, Article II Vests Executive Power, Not the Royal Prerogative, 119 COLUM. L.
REV. 1169, 1230–1234 (2019) (same).
139. Some founding era sources did consider the executive power as implying
a power of appointment, but formalists rejected that as inconsistent with dictionary
definitions. See Mortenson, supra note 130, at 1325–27. That makes the lack of any
reference to presidential removal as part of the executive power as part of the
voluminous materials Mortenson reviewed even more striking. See generally id. at
1358–65 (discussing “non-barking dogs”—mostly the failure of ardent foes of the
Constitution and executive power to claim that executive power disguised royal
prerogatives).
140. See Seila Law, 140 S. Ct. at 2204 (identifying the authority to remove the
CFPB Director for political reasons with the “opportunity to shape its leadership
and thereby influence its activities”).
141. See generally John Manning, Separation of Powers as Ordinary Interpretation,
124 HARV. L. REV. 1939, 1960–61 (2011) (noting that the Necessary and Proper
Clause gives Congress “at least some . . . authority” to regulate the executive
branch of government).
142. Cf. id. at 1966–68 (explaining why the Necessary and Proper Clause
makes it impossible to rely on the Article II Vesting Clause alone to justify the
unitary executive theory).

734

NYU ANNUAL SURVEY OF AMERICAN LAW

[Vol. 76:707

holding.143 Instead, it relies on separation of powers more broadly.
That, in turn, produces an opinion grounded in Lochnerian (rather
than originalist) liberty concerns and the theory of a plebiscitary
presidency.
Delegation of vast policymaking authority to the President
poses a dilemma for unitarians. The unitary executive theory only
contemplates presidential control over executive power as understood at the founding. While executing the laws requires some discretion, most originalists consider the delegation of vast
policymaking power to the executive branch a delegation of legislative authority.144 The Court has found it impossible to enforce the
nondelegation doctrine, leaving the executive branch in possession
of legislative authority that the Vesting Clause does not give to the
President.
When the Court first confronted this problem in Humphrey’s
Executor, it left the choice of who may exercise delegated “quasilegislative” authority to Congress, permitting it to protect members
of the Federal Trade Commission (FTC), which has broad rulemaking authority, from politically-motivated removal.145 The Seila Law
Court struggled to distinguish Humphrey’s Executor. 146 (Both lower
courts adjudicating the constitutionality of the relevant removal
provision held that Humphrey’s Executor required the court to uphold that provision.)147 The Supreme Court constructed its liberty
rationale in order to justify a distinction between a commission and
a director, suggesting that the constraint provided by a commission’s group decision-making process provides an appropriate substitute for presidential authority to remove the sole director of an
agency for political reasons.148 Much of the debate between the majority, the dissent, and the concurring Justices (who wanted to over143. Cf. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477,
484 (2010) (holding that “multilevel removal protection” violates Article II’s Vesting Clause).
144. See, e.g., Gary Lawson, The Rise and Rise of the Administrative State, 107
HARV. L. REV. 1231, 1240–41 (1994) (claiming that the post-New Deal positive law
approves delegation of legislative authority to administrative agencies).
145. See Humphrey’s Executor v. United States, 295 U.S. 602, 629 (1935).
146. See Seila Law, 140 S. Ct. at 2198–2201.
147. See CFPB v. Seila Law LLC, 923 F.3d 680, 684 (9th Cir. 2019) (finding
Humphrey’s Executor and Morrison “controlling”); PHH Corp. v. CFPB, 881 F.3d 75,
85, 93–95 (D.C. Cir. 2018) (en banc) (same).
148. See Seila Law, 140 S. Ct. at 2203–04 (holding that the “CFPB’s singleDirector structure” violates the Constitution because the Director can make and
enforce policies without persuading “colleagues” or answering to a “boss”).
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rule Humphrey’s Executor) focuses on whether the majority
succeeded in distinguishing Humphrey’s Executor. 149
Seila Law, while nominally leaving Humphrey’s Executor intact,
severely undercuts it. It casts doubt on Humphrey’s Executor’s conclusion that the FTC exercises quasi-legislative functions.150 And it announces a new test in dicta, which invites courts to destroy the
independence of agencies that have some executive power, even if
most of their powers are quasi-legislative or quasi-judicial in nature.151 This dicta conflicts with the very sentence from Humphrey’s
Executor that Chief Justice Roberts relies on to help create a presidential right to political removal. That sentence states that the President “has unrestrictable removal power . . . to remove purely
executive officers.”152 Roberts keeps the “unrestrictable removal
power” part of the sentence (and gives it broad import), but disregards the part of the sentence limiting that removal authority to
only “purely” executive officers—that is, those who only exercise executive powers, like the Postmaster in Myers. After Seila Law, courts
will struggle to reconcile Humphrey’s Executor with Seila Law, since
they have an obligation to obey both precedents.
B. Forgetting the Future
While presidential political accountability provides a reason to
like presidential policy decisions, it threatens the rule of law, at least
during periods of partisan polarization. Presidents get elected these
days to pursue policies, not primarily to administer the law well. As
a result, presidential elections lead to unstable administration of
law, and Seila Law will tend to exacerbate that trend.
Seila Law affirms that prosecution remains an executive function subject to presidential political control, at least at the highest
levels of government.153 Selective politicized prosecution, not inde149. See id. at 2198–2201 (majority opinion) (distinguishing Humphrey’s); id.
at 2217 (Thomas, J., concurring) (finding that Humphrey’s foundation was “nonexistent” in light of the majority’s undermining of the case and other factors); id. at
2234 (Kagan, J., dissenting) (emphasizing that the Humphrey’s Court found a statute identical to the statute before the Seila Law Court constitutional).
150. See id. at 2198 n.2 (finding that the Humphrey’s Court’s “conclusion that
the FTC did not exercise executive power has not withstood the test of time”).
151. See id. at 2199–2200 (acknowledging an “exception” to a rule authorizing
unrestricted removal power for “multimember expert agencies that do not yield
substantial executive power”) (emphasis added).
152. Id. at 2199 (emphasis added) (citing Humphrey’s Executor v. United
States, 295 U.S. 602, 632 (1935)).
153. See id. at 2200 (characterizing the independent counsel’s power to “initiate criminal investigations and prosecutions” as wielding “core executive power”).
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pendent bureaucratic overreach in policy, poses the greatest threat
to liberty. The history of authoritarian destruction of democracy
demonstrates that.154 Concerns about political prosecution help explain why the Morrison majority upheld for-cause removal protection for the Independent Counsel as not interfering with
presidential duty.155 The President’s duty under the Constitution
involves faithful law execution, not the right to exert political control over prosecution. A for-cause removal provision adequately
protects faithful law execution.
The Seila Law Court also read Morrison narrowly—characterizing it as upholding for-cause removal protection only for “inferior
officers.”156 It therefore announced a rule providing for political
removal with two exceptions—one for inferior officers and the
other for multimember bodies that do not perform substantial executive functions.157 But in pure dicta having nothing to do with
Morrison or Seila Law’s holding, it narrowed the definition of inferior officers to those with “no policymaking or administrative authority.”158 Future courts will struggle with how to reconcile Morrison,
which does not tether its conclusion upholding for-cause removal
protection of the Independent Counsel to her status as an inferior
officer, with Seila Law’s reading of Morrison and dicta on inferior
officers. 159
Justice Thomas’s concurring opinion, joined by Justice Alito,
suggests a solution to the tension between Seila Law and the Court’s
precedent accepting independent agencies headed by commissions—eliminate the precedent to make way for judicial rulings
abolishing independent agencies.160 This destruction of government agencies would constitute a gross intrusion upon the political
154. See Driesen, supra note 95, at 33–36.
155. See Morrison v. Olson, 487 U.S. 654, 691 (1988).
156. See Seila Law, 140 S. Ct. at 2199 (justifying this reading of Morrison).
157. Id. at 2199–2200.
158. Id. at 2200.
159. See Morrison, 487 U.S. at 685–93 (explaining that for-cause removal of
government officers passes constitutional muster when it suffices to allow the President to perform his constitutional duties). Compare Seila Law, 140 S. Ct. at 2200
(majority opinion) (distinguishing Morrison based on the independent counsel’s
status as an inferior officer) with id. at 2235–36 (Kagan, J., dissenting) (arguing
that the rationale for upholding for cause removal in Morrison did not depend on
the independent counsel’s inferior officer status).
160. See Seila Law, 140 S. Ct. at 2218–19 (Thomas, J., concurring) (characterizing statutes creating independent agencies as unconstitutional and saying that
“[l]eaving these unconstitutional agencies in place does not enhance this Court’s
legitimacy”).
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functions of Congress. And it would not solve the problem of
politicization of prosecution that Seila Law exacerbates.
The concurring opinion also treats the unconstitutionality of
delegations of legislative authority to administrative agencies as a
reason to end the independence of the CFPB Director and overrule
Humphrey’s Executor.161 The majority uses a different formalist strategy to address the problem of agencies having broad policymaking
authority, narrowing the category of “quasi-legislative” authority.162
Such formalist strategies do nothing to address the reality that Congress has given the agencies vast authority to make policy and enforce the law, and that giving all that power to the President may
destroy separation of powers more thoroughly than all the “division” among administrative agencies confronting the Court.
Some originalists might counter that the Court should start
“enforcing” the nondelegation doctrine.163 But the Court long ago
concluded that it could not enforce the doctrine, because it was not
capable of discerning how specific legislative standards needed to
be in order for their implementation to be regarded as law execution, rather than an exercise of legislative authority, which Congress
could not delegate to the executive branch.164 In other words, the
Court found itself incapable of distinguishing between legislative
and executive power. Unless the Court grossly confines the scope of
power conferred on the executive branch of government, it cannot
escape the problem of too much presidential policy-making power,
going well beyond the limited discretion the originalists believe that
the Framers conferred upon the President by granting him the executive power.
The concurring Justices would cut the Gordian knot by overruling the precedent that stands in the way of a pure unitary executive theory rooted squarely in Article II.165 Many will read the
tortuous path of the Roberts decision as the inevitable byproduct of
trying to go as far as possible toward original intent without overrul161. See id. at 2216 (calling for the Court to overrule Humphrey’s partly because “Congress lacks the authority to delegate its legislative power”).
162. See id. at 2198 n.2 (majority opinion) (doubting the Humphrey’s Court’s
conclusion that the FTC exercised quasi-legislative authority).
163. See, e.g., DAVID SCHOENBROD, POWER WITHOUT RESPONSIBILITY: HOW CONGRESS ABUSES THE PEOPLE THROUGH DELEGATION (1993).
164. See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 474–755 (2001)
(Scalia, J.) (stating that the Court has “almost never felt qualified to second-guess
Congress regarding the permissible degree of policy judgment that can be left to
those . . . applying the law” (quoting Mistretta v. United States, 488 U.S. 361, 416
(1989))).
165. See Seila Law, 140 S. Ct. at 2211–12 (Thomas, J., concurring).
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ing precedent. This will feed into the familiar narrative of the struggle between living constitutionalism and originalism.166
The analysis above and the juxtaposition of the majority opinion with the Kagan dissent makes it hard to see Seila Law as a battle
between originalism and living constitutionalism. Justice Kagan just
marshals too much evidence of an original intent at odds with the
majority’s conclusion to make it possible to say that one opinion is
originalist and the other not.167 And the fact that the originalist
readings split 5-4 along the Court’s ideological fault line suggests
that the Justices’ politics may influence which parts of the constitutional text and which expressions of opinion at the founding they
choose to highlight or discount. The whole opinion casts doubt on
the notion that originalism provides an escape from the problem of
judicial judgment.168 While the Framers evinced concern about
both legislative and presidential tyranny and crafted the Constitution to avoid both dangers, the Supreme Court in the past has recognized that the primary contemporary danger stems from the
prospect of presidential tyranny.169
The analysis provided here of the threats a plebiscitary presidency poses to the Framers’ core ideals—checks and balances, separation of powers, the rule of law, and even democracy—should lead
to narrow readings of Seila Law (at least). The courts may properly
construe quasi-legislative authority broadly to protect agencies engaged in rulemaking from constitutionally mandated political removal authority. They can easily ignore the Seila Court’s effort to
narrowly define the category of inferior officers, as the Court did
not have a case about inferior officers before it. This Essay’s analysis
of the plebiscitary presidency theory suggests that even the Court’s
endorsement of the unitary executive theory may be properly read
166. See, e.g., PRAKASH, supra note 77, at 1–3 (contrasting the Founders’ intent
to limit presidential power with the tendency of “our living Constitution” to expand it).
167. See Seila Law, 140 S. Ct. at 2226–31 (citing statements by Blackstone,
Hamilton, Madison, the Necessary and Proper Clause, the Appointments Clause,
New York’s Constitution of 1777, English practice, and the actions and debates of
the First Congress).
168. See generally Kitrosser, supra note 68 (explaining why originalism does not
provide reliable determinate answers to most constitutional questions).
169. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 653–54
(1952) (Jackson, J., concurring) (explaining that the President’s “real powers” exceed his “paper powers” because of the modern President’s role as party leader, his
command of new methods of mass communication, and the dramatic attention he
now commands). See generally Ex Parte Milligan, 71 U.S. 2, 125 (1866) (expressing
concern that “wicked men, ambitious of power, with hatred of liberty and law” may
become President and pose “dangers to human liberty”).
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as dicta, although that is debatable as Chief Justice Roberts invokes
elements of that theory in justifying the plebiscitary presidency
theory.170
This analysis’s claim that the Court cannot overcome the problem of the collapse of separation of powers by simply defining legislative authority narrowly leads to a question about what to do with
the legislative/executive distinction Seila Law affirms. The history of
the nondelegation doctrine as well as the wavering path of the removal decisions show that the Court probably cannot distinguish
between those functions in a reliable way. And the unitary executive
theory provides no pathway out. After all, if the President possesses
all executive authority and therefore can remove officers exercising
such authority for political reasons, that does not mean that agencies exercising legislative authority remain subject to politically motivated presidential removal under the Constitution. I cannot
completely answer this question in a short Essay, but the lack of a
firm basis for judicial judgment that does not track the judge’s political leanings might suggest leaving the question of removal restrictions to Congress, as Justice Kagan suggests.171
If one embraces Roberts’s suggestion that the need for structural protections to safeguard liberty should determine the outcomes of removal cases, one might fear presidential control of
prosecution more than presidential control of policy.172 Former
president Trump has demonstrated how dangerous political control of prosecution can be. Like the autocrats he admires, he has
shielded his supporters and urged prosecutors to unjustly persecute
his political opponents.173 Seila Law’s endorsement of fearing and
170. See Seila Law, 140 S. Ct. at 2203 (relying on Hamilton’s views of the virtues of an “energetic” executive to help justify the plebiscitary presidency theory).
171. See id. at 2244–45 (Kagan, J., dissenting).
172. See Driesen, supra note 12, at 711–12 (explaining why political control
over prosecution poses an enormous threat to liberty).
173. See, e.g., In re Flynn, 961 F.3d 1215 (D.C. Cir. 2020), stayed, 2020 WL
3895735 (D.C. Cir.), rehearing en banc granted, 2020 WL 4355389 (D.C. Cir.) (order
granting a writ of mandamus directing the District Court to grant the Trump administration’s motion to dismiss charges against Michael Flynn); Eric Levitz, Trump
Calls for John Kerry’s Prosecution under the Logan Act, N.Y. MAG. (May 9, 2019), https:/
/nymag.com/intelligencer/2019/05/trump-calls-for-john-kerrys-prosecutionunder-the-logan-act.html [https://perma.cc/X88T-7TMR]; Paul Blumenthal, Donald Trump Publicly Suggested DOJ Investigate Joe Biden, HUFFINGTON POST (May 2,
2019, 6:04 PM), https://www.huffpost.com/entry/william-barr-trump-investigatebiden_n_5ccb54ade4b0e4d7572fdf15 [https://perma.cc/5YJ7-5MH9]; Michael
Schmidt & Maggie Haberman, Trump Wanted to Order Justice Dept. to Prosecute Comey
and Clinton, N.Y. TIMES (Nov. 20, 2018), https://www.nytimes.com/2018/11/20/
us/politics/president-trump-justice-department.html [https://perma.cc/P5LP-
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obeying presidential political decisions may make it hard for prosecutors to obey their oath of office when the President demands that
they engage in bogus investigations or prosecution of political opponents, or refrain from investigating and prosecuting crime by
presidential supporters.
Cass Sunstein, concerned about recent undermining of
prosecutorial independence, has suggested that Congress pass a
statute making the Department of Justice an independent
agency.174 Seila Law does not necessarily prevent insulating line
prosecutors from political removal, as they might be classified as
inferior officers. But Seila Law poses difficulties for the idea of making the entire DOJ independent.
Still, Seila Law may provide a pathway to defending legislation
implementing Sunstein’s proposal. The Seila Law Court relies in
part on the lack of historical support in prior legislation for an independent agency headed by a single director to justify its result.175
The converse argument, that the long history of prosecutorial independence both customary and through an inability of the President
to exercise meaningful removal authority over prosecutors in the
Republic’s early years, may support putting thorough safeguards in
place to protect prosecution from politicization.176 If that is not
possible, then perhaps a future Court should consider overruling
Seila Law.
CONCLUSION
Seila Law proclaims allegiance to the unitary executive theory,
but ultimately relies upon a plebiscitary presidency theory. That
theory, like the unitary executive theory, threatens a collapse of separation of powers and a weakening of checks and balances. Future
QKWM]; Quint Forgey & Carla Marinucci, Trump Asks Sessions to Consider Prosecuting Oakland Mayor over ICE Raid, POLITICO (May 15, 2018, 5:52 PM), https://
www.politico.com/story/2018/05/16/trump-sessions-oakland-mayor-prosecutionsanctuary-cities-594470 [https://perma.cc/S4BV-P3YD].
174. Cass R. Sunstein, Imagine that Donald Trump has Almost no Control over Justice, N.Y. TIMES (Feb. 20, 2020), https://www.nytimes.com/2020/02/20/opinion/
sunday/trump-barr-justice-department.html [https://perma.cc/FCS8-UDF3] (proposing that Congress make the DOJ an independent agency).
175. See Seila Law, 140 S. Ct. at 2201–02.
176. See Harold J. Krent, Executive Control over Criminal Law Enforcement: Some
Lessons from History, 38 AM. U.L. REV. 275, 281 (1989) (“Congress, by determining
both who can enforce the criminal laws and how those laws should be enforced,
has long helped shape and confine the Executive’s discretion in criminal law enforcement matters.”); Shugerman, supra note 88 (describing the independence of
federal prosecutors from presidential control in the early years of the Republic).
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courts should read Seila Law narrowly and consider overruling it if
necessary to avoid politicization of prosecution.
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INTEROPERABILITY AND THE PATH TO
COMPREHENSIVE HEALTH
INFORMATION EXCHANGE
KATHERINE MACADAM
At the Health Datapalooza conference in 2016, in light of the
passage of the 21st Century Cures Act,1 Joe Biden took to the stage
to share the story of his son Beau’s unsuccessful battle with brain
cancer.2 Biden recounted how his family struggled to have Beau’s
health records sent between the Walter Reed National Military
Medical Center and the University of Texas MD Anderson Cancer
Center, where Beau was receiving treatment from a world class
team of oncologists.3 Ultimately, the brain scans had to be flown
from Maryland to Texas.4 Biden lamented that in 2015, even with
the influence of the Vice President of the United States, something
as seemingly simple as electronically transmitting an image from
one hospital to another was impossible to accomplish.5 Biden called
the state of affairs a “matter of life and death,” saying that the industry must eliminate technical roadblocks that prevent patients from
obtaining their own medical records.6 In reality, successful exchange of a patient’s electronic medical records between different
providers faces more than just technical roadblocks; privacy, security, and – importantly – economic incentives all stand in the way of
a healthcare system in which a patient’s medical information can
flow seamlessly from one provider to the next.
The American healthcare industry’s transition from paper
medical records to digital medical records is effectively complete,
but the full potential of electronic records to improve patient outcomes and reduce spending has not yet been reached. As it stands
today, real-time, robust exchange of medical records between different healthcare providers is still an elusive goal, partly due to economic disincentives to share patient information. This Note argues
1. 21st Century Cures Act, Pub. L. No. 114-255, 130 Stat. 1033 (2016).
2. Dan Bowman, Joe Biden: Sharing of Health Data ‘a Matter of Life and Death’,
FIERCEHEALTHCARE (May 10, 2016, 11:18 AM), https://www.fiercehealthcare.com/
it/joe-biden-sharing-health-data-a-matter-life-and-death [https://perma.cc/H37A84RE].
3. Id.
4. Id.
5. Id.
6. Id.
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that economic roadblocks to information exchange can be resolved
through regulation that builds upon the incentives of patients and
health insurance providers to ensure that information flows readily.
Part I will provide background on healthcare Information
Technology (IT), describing the history of electronic health record
adoption and the need for interoperability between electronic
health record databases. Part II discusses the state of health information exchange, including the regulatory landscape and current
rates of information exchange. Part III evaluates the various obstacles that stand in the way of information exchange, with a particular
focus on economic incentives. Part IV argues that regulations that
focus on patients and payers as key stakeholders in health information exchange will be the best way to drive information exchange
going forward.
I.
INTRODUCTION TO INTEROPERABILITY
A. Health IT Adoption and Interoperability
Healthcare systems across the United States began implementing electronic health record (EHR) platforms in substantial numbers in the 2000s.7 EHRs serve both as data repositories for medical
records and as workflow tools for healthcare professionals, providing valuable safety protections such as matching the medication
barcoding8 and drug interaction checking based on the information in the patient’s chart. The benefits associated with EHRs include increased accuracy, quick access to patient data, and efficient
reporting capabilities.9 Increasingly, EHR vendors are introducing
artificial intelligence and machine learning functionality capable of
delivering valuable clinical insights based on the vast amounts of
data contained within their systems.10
7. John Jay Kenagy, The Evolution of EHR Regulation, 31 NO. 4 HEALTH LAW. 14,
15 (2019).
8. Medication barcoding is a means of ensuring that a hospital patient receives the correct medication and dose at the time of administration. When the
hospital pharmacy prepares a medication for a patient, an EHR will generate a
unique barcode that can be printed and attached to the medication. When a nurse
administers the drug, he or she scans the printed barcode. If the scanned barcode
does not match the medication order that was originally placed in the patient’s
chart, the EHR will alert the nurse.
9. Clinical Advantages of Electronic Health Records, ATHENAHEALTH, https://
www.athenahealth.com/knowledge-hub/ehr/what-is-ehr/advantages [https://
perma.cc/3MXG-E9VS].
10. Thomas H. Davenport et al., Using AI to Improve Electronic Health Records,
HARVARD BUSINESS REVIEW (Dec. 13, 2018), https://hbr.org/2018/12/using-ai-to-
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Despite the existence of adequate technology as early as the
1970s, EHR adoption was still (to some) surprisingly low in the mid2000s. Commentators attributed the lack of technology diffusion to
prohibitive adoption costs, including the upfront price of the
software, licensing fees, maintenance expenses, and time spent in
training.11 In 2009, with the passage of the HITECH Act,12 the federal government began to incentivize EHR implementation
through subsidies that added up to $19 billion.13 Following the passage of HITECH, the percentage of U.S. hospitals using EHRs
skyrocketed from 9.4 to 75.5 percent by 2014, marking a paradigm
shift from paper to electronic records.14 As of 2019, 97% of hospitals in the United States utilized electronic health records.15
Although EHRs are now ubiquitous, the EHR systems installed
by hospitals, clinics, and other entities are proprietary products developed by a variety of vendors. Healthcare systems may even
purchase individual software applications from different vendors in
order to meet needs across departments. Each healthcare system
uses its EHR to create and maintain its own isolated database of
medical records regarding the care it provides to patients. As patients receive care from providers who are associated with different
entities, health information must be exchanged between the siloed
databases in order for provider A to receive the medical information documented in provider B’s EHR. The information exchanged
could be as comprehensive as the entire record of care from provider B’s organization, including self-reported medical history, or as
limited as a list of the patient’s allergies.
improve-electronic-health-records [https://perma.cc/3PTY-74SD] (“AI is being
applied in EHR systems principally to improve data discovery and extraction and
personalize treatment recommendations . . . .”).
11. Ashish K. Jha et al., Use of Electronic Health Records in U.S. Hospitals, 360
NEW ENG. J. MED. 1628, 1628 (2009).
12. Health Information Technology for Economic and Clinical Health Act
(HITECH), Pub. L. No. 111-5, §13001, 123 Stat. 227 (2009). The HITECH Act was
passed as part of the American Recovery and Reinvestment Act of 2009. It was
enacted to promote the adoption and use of health information technology.
13. Amalia R. Miller & Catherine Tucker, Health Information Exchange, System
Size and Information Silos, 33 J. HEALTH ECON. 28, 29 (2014).
14. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., ADOPTION
OF ELECTRONIC HEALTH RECORD SYSTEMS AMONG U.S. NON-FEDERAL ACUTE CARE
HOSPITALS: 2008-2014 1, 1 (2015).
15. Anna Wilde Mathews, New Rules Could Ease Patients’ Access to Their Own
Health Records, WALL ST. J., https://www.wsj.com/articles/new-rules-could-ease-patients-access-to-their-own-health-records-11549892701 [https://perma.cc/9YZFVG5G] (last updated Feb. 11, 2019, 12:45 PM).
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The Health Information Management Systems Society
(HIMSS) defines interoperability of health information technology
(health IT) as “the ability of different information systems, devices,
and applications (‘systems’) to access, exchange, integrate and cooperatively use data in a coordinated manner, within and across
organizational, regional and national boundaries, to provide timely
and seamless portability of information and optimize the health of
individuals and populations globally.”16 Industry experts generally
agree that interoperability can take forms that vary in sophistication
and outcome because data must first be transmitted effectively and
then put to use in the recipient’s EHR. Accordingly, HIMSS defines
four increasing levels of interoperability: foundational - two systems
have the requisite connectivity to communicate data; structural - including defined format of data exchange for interpretation; semantic - providing for common data elements with standardized and
publicly available sets; and organizational - including governance,
policy, and legal considerations to facilitate communication and
use of data.17 “Interoperability” refers to the capability of participation in “health information exchange” (HIE) - the “electronic sharing of health-related data between two or more organizations
facilitated by applied standards for use by a variety of stakeholders
to inform health and care.”18 Both interoperability and HIE are imperative in the modern era as Americans navigate the healthcare
system with increasing mobility.
B. The Value of Health Information Exchange
Widespread HIE (facilitated by interoperability) is a necessary
condition for unlocking the full social and economic benefits of
ubiquitous EHR adoption. The majority of Americans receive their
care from more than one provider, and without HIE, the information collected and created by each of a patient’s providers remains
isolated.19 With a more complete picture of a patient’s health supplied by HIE, health care providers can deliver higher quality care.
A cost-effective national healthcare system depends upon accessible
information regarding quality and use of services. HIE can also improve public health reporting, bioterrorism surveillance, quality
16. What is Interoperability?, HEALTH INFO. MGMT. SYS. SOC’Y, https://
www.himss.org/what-interoperability [https://perma.cc/E7W7-ZE2P].
17. Id.
18. Id.
19. David J. Brailer, Interoperability: The Key to the Future Health Care System, 24
HEALTH AFF., W5.19, W5-19 (2005) https://www.healthaffairs.org/doi/pdf/
10.1377/hlthaff.W5.19 [https://perma.cc/4CHP-PHTB].
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monitoring, and clinical trial advancements.20 In a 2013 white paper laying out a 10-year vision for national interoperability, the Office of the National Coordinator for Health Information
Technology (ONC) described a “learning health system” in which
“an array of interoperable health IT products” would make continuous quality of care improvement feasible through analysis of aggregated data.21 ONC predicted that a learning health system would
lower costs, improve population health, empower consumers, and
drive innovation by the year 2024.22
A considerable amount of research has aimed to estimate and
measure the value of interoperability and HIE. “HIE has been associated with 50% reduction in rates of hospital readmission, 35%
reduction in rates of repeat imaging procedures, 26% reduction in
the rates of emergency department admissions, and 10% lower 30day readmission rates among Medicare fee-for-service beneficiaries.”23 A 2005 conceptual study estimated that fully implemented interoperability would yield a net value of $77.8 billion
annual savings in the U.S. healthcare system, representing about
5% of projected annual healthcare expenditures at the time.24 On
average, a medium sized hospital would save $1.3 million annually.25 This estimate was low, as the methodology did not attempt to
quantify potential clinical benefits and instead limited conclusions
to ascertainable savings resulting from reduced administrative time
and redundancies.26 Another well-cited RAND report estimated
that “effective EHR implementation could save more than $81 billion annually.”27
20. Id. at W5-20.
21. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., CONNECTING
HEALTH AND CARE FOR THE NATION: A 10-YEAR VISION TO ACHIEVE AN INTEROPERABLE HEALTH IT INFRASTRUCTURE 2–3 (2014).
22. Id. at 1.
23. N.Y. EHEALTH COLLABORATIVE, ANALYSIS ESTIMATES VALUE ASSOCIATED
WITH USE OF THE STATEWIDE HEALTH INFORMATION NETWORK FOR NEW YORK 1
(Nov. 12, 2019), http://www.nyehealth.org/nyec16/wp-content/uploads/2019/
11/White-Paper_Analysis-Estimates-SHIN-NY-Value_11.12.19.pdf [https://
perma.cc/ZT4N-BEFK].
24. Jan Walker et al., The Value of Health Care Information Exchange and Interoperability, 24 HEALTH AFF. W5-10, W5-10, W5-16 (2005), https://www.healthaffairs.
org/doi/10.1377/hlthaff.W5.10 [https://perma.cc/85YM-Y3FN].
25. Id.
26. Id.
27. Daniel J. Gilman & James C. Cooper, There is a Time to Keep Silent and a
Time to Speak, the Hard Part is Knowing Which is Which: Striking the Balance Between
Privacy Protection and the Flow of Health Care Information, 16 MICH. TELECOMM. TECH.
L. REV. 279, 291 (2010).
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Despite a clear consensus among policy makers, academics,
and industry experts that public policy favors robust health information exchange, HIE has been slow to take hold in the United
States. Even with CMS reimbursement levels tied to measures of interoperability, success of HIE has been lurching at best. Although
technical standardization remains to be fully realized and concerns
regarding privacy and security have slowed the overall adoption of
HIE, economic disincentives to engage in HIE remain the most
stubborn barrier to increasing levels of clinical data exchange.
II.
OVERVIEW OF CURRENT STATE OF HEALTH
INFORMATION EXCHANGE
A. Relevant Legislation and Regulation
In addition to incentivizing EHR implementation, HITECH introduced the State Health Information Exchange (State HIE) Cooperative Agreement Program, which granted awards totaling over
$500 million to 56 states, territories, and eligible entities to implement plans to advance HIE in their regions.28 The efforts spurred
by the State HIE Cooperative Program are the dominant facilitators
of medical record exchange in the U.S.29
Also pursuant to HITECH, CMS established the Medicare and
Medicaid EHR Incentive Programs, which tied the level of Medicare and Medicaid reimbursements received by healthcare providers to demonstrated “meaningful use” of EHRs.30 There were three
stages to the Meaningful Use Program – each with progressively
more challenging criteria related to sophisticated use of EHR technology. Interoperability was incorporated in the Meaningful Use
measures, but the bar was set low for providers to meet the requirements of Stage 1 and Stage 2. For example, Stage 2 could be satisfied by electronically transmitting a summary of care record for just
10 percent of transitions of care. In order to maximize payments
from CMS, a health care system would have reached Stage 1 by
28. State Health Information Exchange, HEALTHIT.GOV (Apr. 29, 2019), https://
www.healthit.gov/topic/onc-hitech-programs/state-health-information-exchange
[https://perma.cc/HFZ6-WT8Q].
29. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., 2018 REPORT TO CONGRESS: ANNUAL UPDATE ON THE ADOPTION OF A NATIONWIDE SYSTEM
FOR THE ELECTRONIC USE AND EXCHANGE OF HEALTH INFORMATION (2018).
30. Meaningful Use of Electronic Health Records, CTRS. FOR DISEASE CONTROL &
PREVENTION, https://www.cdc.gov/cancer/npcr/meaningful_use.htm [https://
perma.cc/T5B6-3WUU] (last reviewed Dec. 11, 2018).
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2011, Stage 2 by 2015, and Stage 3 by 2019.31 Since interoperability
was not prioritized at the beginning of the Meaningful Use program, many health care systems implemented EHR systems with
limited interoperability functionality in the early 2010s and gave little consideration to incorporating HIE into provider workflows.
CMS changed the name of the Medicare and Medicaid EHR Incentives Programs to “Promoting Interoperability Programs” in 2018,
signaling a shift in focus from basic EHR functionality to interoperability and patient access to health information.32 Now that an entire HIT ecosystem developed without regard for interoperability,
retrofitting EHR systems and workflows to incorporate significant
HIE will present considerable challenges.
Since the passage of the 21st Century Cures Act, the Department of Health and Human Services (HHS) has promulgated and
proposed several significant regulations which affect health information exchange. In 2018, CMS announced the MyHealthEData Initiative, which aimed to “empower patients by ensuring that they
control their healthcare data and can decide how their data is going to be used, all while keeping that information safe and secure.”33 Among other things, the MyHealthEData Initiative
included the “BlueButton 2.0” tool – a service which will make
Medicare patients’ claims data available to developers of patientfacing applications.34 In the MyHealthEData Initiative press release,
CMS urged private payers to take similar steps to make claims data
available to their patients.35 As a payer that serves over 130 million
individuals in the U.S., CMS is uniquely positioned to put pressure
on private payers to conform to best practices.36

31. Stages of Promoting Interoperability Programs: First Year Demonstrating Meaningful Use, CTRS. FOR MEDICARE & MEDICAID SERVS. 2, https://www.cms.gov/Regulations-and-Guidance/Legislation/EHRIncentivePrograms/Downloads/Stages_of
MeaningfulUseTable.pdf [https://perma.cc/27H4-Y5MK].
32. Promoting Interoperability Programs, CTRS. FOR MEDICARE & MEDICAID SERVS.
(Sept. 24, 2019), https://www.cms.gov/Regulations-and-Guidance/Legislation/
EHRIncentivePrograms/index?redirect=/ehrincentiveprograms/ [https://perma.
cc/SUN8-YQDP].
33. Trump Administration Announces MyHealthEData Initiative at HIMSS18,
CTRS. FOR MEDICARE & MEDICAID SERVS. (Mar. 6, 2018), https://www.cms.gov/
newsroom/fact-sheets/trump-administration-announces-myhealthedata-initiativehimss18 [https://perma.cc/FW6M-Y793].
34. Id.
35. CTRS. FOR MEDICARE & MEDICAID SERVS, supra note 33.
36. Id.
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B. Health Information Exchange Models & Policy Directives
While the term “health information exchange” often refers to
the actions of sending and
receiving electronic health information (EHI), a “Health Information Exchange” or “HIE” can also refer to an organized effort to
facilitate exchange through sets of technical, legal, and business
standards.37 In somewhat overlapping terminology, a Health Information Exchange Organization (HIO) is an entity which provides
oversight and governance over an HIE.38 There are state-wide HIEs,
private HIEs, hybrid HIEs, and regional HIEs.39 Providers may need
to connect to multiple HIEs in order to achieve the desired level of
interoperability in their community, state, or region. In practice,
most hospitals use more than one electronic method to routinely
send and receive post-discharge summary of care records with unaffiliated organizations.40 The methods employed include multi-EHR
vendor networks, eHealth Exchange (a national network), regional
HIOs, and custom interfaces between EHR systems. About 70% of
hospitals sent summary of care records using mail or fax in 2017.41
The more methods needed to ensure access to electronic information, the more cost and complexity is associated with health information exchange.
Regional Health Information Exchanges spurred by the
HITECH Act and State HIE Cooperative Program are the dominant
facilitators of medical record exchange in the U.S.42 All 50 states
now have some form of HIE services available to support providers
at the point of care.43 ONC emphasized its goal of transitioning to a
nationwide health information network through the development
of common standards, services, and policies.44 The stakeholders of
37. Interoperability in Healthcare, HIMSS (Oct. 29, 2014), https://
www.himss.org/library/health-information-exchange/FAQ [https://perma.cc/
7FT3-VAAV].
38. Id.
39. Id.
40. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., METHODS
USED TO ENABLE INTEROPERABILITY AMONG U.S. NON-FEDERAL ACUTE CARE HOSPITALS IN 2017 1 (2018).
41. Id.
42. Sarah R. Rupp, Making Room for Patient Autonomy in Health Information Exchange: The Role of Informed Consent, 56 ST. LOUIS U.L.J. 885, 888 (2012).
43. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., supra note
14, at 2.
44. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., GET THE
FACTS ABOUT THE NATIONWIDE HEALTH INFORMATION NETWORK, DIRECT PROJECT,
AND CONNECT SOFTWARE 1 (2010).

2021]

THE PATH TO HEALTH INFORMATION EXCHANGE

751

HIE include those within the treatment context (hospitals, primary
care providers, specialists, patients, and HIE vendors) and those
outside of the treatment context (payers, researchers, and public
health analysts).45 However, most HIE efforts have focused their design, value creation, and business propositions around the providers’, rather than the patients’, point-of-view.
In addition to state and regional HIOs, vendor networks also
play a significant role in the landscape of health information exchange. For example, Epic Systems, the EHR vendor with the largest market share in U.S., developed a proprietary exchange
platform for its customers called Care Everywhere.46 Several platform-independent organizations operate at the national level to facilitate health information exchange. Carewell and eHealth
Exchange are examples of such entities. As part of its vision for a
nationally integrated HIT system, ONC released the Trusted Exchange Framework and Common Agreement (TEFCA), which is intended to provide a “single on ramp” to national connectivity.47
TEFCA lays out the standards for Qualified Health Information
Networks, which will then be eligible to participate within the relevant framework.
Certain state laws may encourage or discourage participation
in HIEs, many of which are administered or funded by state-sponsored entities. Combinations of legislation and regulations typically
include participation incentives, privacy and security standards, and
governance rules.48 Some legal scholars have suggested that the
complex web of regulations surrounding HIE has delayed implementation as organizations struggle to make sense of their legal obligations and ensure compliance with potentially conflicting legal
requirements, particularly when operating across jurisdictional
boundaries.49 One nationwide study found that the character of
45. Rupp, supra note 42, at 888–89.
46. Care Everywhere, HIMSS, https://www.himss.org/resource-environmentalscan/care-everywhere [https://perma.cc/Z77N-4FPB]
47. Don Rucker, Moving Beyond Closed Networks – An Update on Trusted Exchange
of Health Information, HEALTH IT BUZZ (Apr. 19, 2019), https://www.healthit.gov/
buzz-blog/interoperability/moving-beyond-closed-networks-an-update-on-trustedexchange-of-health-information [https://perma.cc/4V3J-VKUW].
48. Brittany L. Brown-Podgorski et al., The Association Between State-Level Health
Information Exchange Laws and Hospital Participation in Community Health Information
Organizations, 2018 AMIA ANN. SYMP. PROC. 313, 313, https://www.ncbi.nlm.nih.
gov/pmc/articles/PMC6371387/ [https://perma.cc/3JY5-8WS4].
49. See generally, Cason Schmit et al., Transitioning from Paper to Digital: State
Statutory and Regulatory Frameworks for Health Information Technology, 5 PUB. HEALTH
REP. 585 (2017).
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state legislation impacted the likelihood of hospital engagement in
community HIOs.50 The results showed that three different aspects
of state law were associated with increased community HIO participation: authorization of a state HIO, maintaining a combination of
financial and non-financial participation incentives, and structuring
patient consent as an opt-out model.51 Surprisingly, the same study
found that state funding for health information exchange was negatively correlated with hospital participation. The authors posited
that this finding could be attributed to the volatility of government
funding and the increased regulations that often accompany government funds.52
C. Empirical Success
As of 2017, about 70% of hospitals in the United States were
participating in at least one nationwide Health Information Exchange.53 Excluding participation in Surescripts, the nation’s dominant e-prescribing network, the figure was closer to 50%.54 ONC
statistics indicate that 32% of individuals who saw a doctor in 2018
experienced a gap in information exchange.55 Approximately 7 in
10 hospitals sent or received summary of care records by fax or mail
in 2017.56
New York’s state HIO published a report in November 2019
announcing that it saves the state’s healthcare system between $160
million and $195 million per year.57 Although such savings are impressive, the report suggested that if the system were leveraged to its
full capacity, annual savings could reach about $1 billion, indicating
that healthcare systems are not participating in health information
exchange to the extent made possible by interoperability.58
50. Brown-Podgorski, supra note 48, at 313.
51. Id.
52. Id. at 318.
53. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., supra note
40, at 8.
54. Id.
55. Gaps in Individuals’ Information Exchange, HEALTHIT.GOV (June 2019),
https://dashboard.healthit.gov/quickstats/pages/consumers-gaps-in-informationexchange.php [https://perma.cc/GZB6-2XYE].
56. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., supra note
40, at 2.
57. N.Y. EHEALTH COLLABORATIVE, supra note 23, at 1.
58. Id.
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The Surescripts e-prescribing network facilitated 17.7 billion
secure transactions in 201859 and has been dubbed “the single
greatest success in interoperability since the widespread adoption
of EHRs.”60 Surescripts is an alliance of pharmacies and pharmacy
benefit managers, which joined together in 2001 to create what
would become the nation’s dominant e-prescribing network.61 The
success of Surescripts’ business model may be attributable to commodification of a service. The ability to transmit prescriptions electronically has become a valuable function of EHRs and pharmacy
systems, saving time and administrative costs for doctors, pharmacists, and patients alike. Interestingly, the e-prescribing enablement
rate in pharmacies is considerably higher than that in providers’
offices,62 suggesting that e-prescribing capabilities are more economically valuable to pharmacies than to providers. Recently,
Surescripts has been leveraging the power of its network to maintain a record locator and exchange service that allows clinicians to
query the Surescripts Master Patient Index to receive a summary of
where a patient previously received care.63 As the 2018 Surescripts
National Progress Report stated, massive adoption is enabling
Surescripts to shift its attention to improving the quality of its
intelligence.64
The patient access component of health information exchange
has seen considerable improvement. In 2013, half of individuals
were able to access some of their health information electronically.65 A report published by the American Hospital Association
59. 2018 National Progress Report, SURESCRIPTS, https://surescripts.com/newscenter/national-progress-report-2018/#/better-healthcare-for-all [https://
perma.cc/9NN3-6J2H].
60. Rajiv Leventhal, Micky Tripathi on Surescripts’ E-Prescribing: “A Great Interoperability Success”, HEALTHCARE INNOVATION GROUP (July 5, 2017), https://
www.hcinnovationgroup.com/interoperability-hie/article/13028858/micky-tri
pathi-on-surescripts-eprescribing-a-great-interoperability-success [https://
perma.cc/H87C-6WWU].
61. Zina Moukheiber, How Surescripts Became the Dominant Electronic Prescribing
Network, FORBES (Apr. 22, 2014, 11:32 AM), https://www.forbes.com/sites/
zinamoukheiber/2014/04/22/how-surescripts-became-the-dominant-electronicprescribing-network/#4e1403ae5aa0 [https://perma.cc/V2MV-CQN5].
62. 2018 National Progress Report, supra note 59.
63. Kate Monica, Surescripts Continues to Expand Health Data Exchange Nationwide, EHRINTELLIGENCE (Apr. 23, 2019), https://ehrintelligence.com/news/
surescripts-continues-to-expand-health-data-exchange-nationwide [https://
perma.cc/QY4S-8EKN].
64. 2018 National Progress Report, supra note 59.
65. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., supra note
14, at 2.
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found that 93% of hospitals provided online patient access to EHRs
in 2016.66 However, the same report found a disparity between the
access provided by small and large hospitals.67 Access has surely increased due to Meaningful Use provisions which specify that healthcare providers must ensure access to electronic health information.
The concept of patient access has also expanded beyond mere visibility to include the ability to download records, designate a proxy
to view records, and to modify or supplement the electronic
records.68 CMS’s Blue Button tool alone will make significant inroads toward increasing the potential for Americans to make use of
their own health data.69
In sum, although interoperability in the United States has been
improving over the past five to ten years, levels of health information exchange are not as high as experts would like. Functionally
speaking, patients are not regularly seeing a flow of information
between their healthcare providers.
III.
CHALLENGES AND OBSTACLES IN HEALTH
INFORMATION EXCHANGE
A. Technical barriers
The first and most foundational barrier to health information
exchange is technical – mostly due to lack of standardization. As
healthcare stakeholders implemented disparate health IT systems
in isolation, there were a variety of competing technical specifications, requiring stakeholders to make costly investments in order to
achieve the desired interoperability. In particular, “semantic interoperability” relies upon a shared set of established terms and associated meanings, but existing EHR systems developed differing
proprietary representations of medical information that could not
be easily reconciled.70 The ONC rule, finalized in June 2020, makes
66. Kate Monica, 93 Percent of Hospitals Allow Online Patient Access to EHRs,
EHRINTELLIGENCE (Mar. 5, 2018), https://ehrintelligence.com/news/93-percentof-hospitals-allow-online-patient-access-to-ehrs [https://perma.cc/VXE2-8BGM].
67. Id.
68. Id.
69. CMS’s Blue Button tool is an application programming interface (API),
which allows third party application developers to connect to Medicare and Medicaid claims data. CMS BLUE BUTTON 2.0, https://bluebutton.cms.gov/ [https://
perma.cc/BWT8-WQD2].
70. Sharona Hoffman & Andy Podgurski, Finding a Care: The Case for Regulation and Oversight of Election Health Record Systems, 22 HARV. J.L. & TECH. 103, 152
(2008).
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strides toward unification by replacing the common clinical data set
with USCDI, which defines a set of data classes and their constituent elements, such as clinical notes, medications, vital signs, and
immunizations.71
Furthermore, the proposed rules mandate the use of FHIR, or
Fast Healthcare Interoperability Resources. FHIR is a standard developed by Health Level 7, an international organization dedicated
to creating and building consensus for healthcare standards.72 “The
embrace of FHIR APIs means that we’re not going to have a
Betamax-VHS fight in healthcare,” said Aneesh Chopra, the first
CTO of the United States.73 “We now have an approach to adding
more content on the data model. We’re done with the fight.”74 As
Chopra’s remarks suggest, the solution to disparate technical specifications is a matter of facilitating uniformity.
The breadth of existing health information exchange efforts
currently in place in the United States presents an additional challenge. The patchwork of networks must be interoperable with each
other in order to serve effectively as a nationwide health information network. A 2014 report by the JASON group at the MITRE
Corporation stressed that interoperability challenges could only be
overcome by establishing a “comprehensive, transparent, and overarching software architecture . . .”75 To that end, HHS released the
TEFCA in 2018 to define standards of interoperability as mandated
by the 21st Century Cures Act.76 TEFCA seeks to establish a single
on-ramp for HIE that will allow any health information network to
connect to a national information exchange. A Recognized Coordinating Entity – the Sequoia Project – will administer TEFCA and
71. 21st Century Cures Act: Interoperability, Information Blocking, and the
ONC Health IT Certification Program, 45 C.F.R. §170 (2021).
72. About Fhir.org, HL7 FHIR FOUNDATION, http://fhir.org/about.html
[https://perma.cc/7CAG-KZEX].
73. Tom Sullivan, HIMSS19 Keynoters Challenge Private Sector to Keep Pace with
FHIR, Open APIs, HEALTHCARE IT NEWS (Feb. 12, 2019, 4:13 PM), https://
www.healthcareitnews.com/news/himss19-keynoters-challenge-private-sector-keeppace-fhir-open-apis [https://perma.cc/NDM2-AD52]. Chopra’s reference to the
Betamax-VHS fight calls back to the competition between Betamax and VHS in the
1980s, in which VHS emerged as the dominant videotaping format for consumers.
74. Id.
75. A Robust Health Data Infrastructure, THE MITRE CORP. 6 (2014), https://
www.healthit.gov/sites/default/files/ptp13-700hhs_white.pdf [https://perma.cc/
NR9W-TCTS].
76. See OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., DRAFT
TRUSTED EXCHANGE FRAMEWORK 3–4 (2018) [https://perma.cc/76H3-68XC].
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serve as its governing body.77 However, industry members given the
opportunity to comment on TEFCA expressed concern that timelines are too hasty and that incentives will be insufficient to induce
voluntary participation.78
ONC also proposed to increase standardization of the HIE industry through updates to the conditions of certifications for health
IT products.79 The rule requires that certified EHRs implement
standards-based application programming interfaces (APIs) that
will make structured patient data available upon submission of a
standardized request.80 It also specifies the instances in which API
suppliers and API data providers are permitted to charge fees.81
The new API requirement is an important step toward creating an
HIT ecosystem with room for new players to innovate and create
connections among the stakeholders in the health care system.
B. Privacy and Security Concerns
Justifiable concerns regarding privacy and security present another significant challenge to HIE and have shaped health information exchange through consumer pressure and regulatory
measures. The healthcare industry is very conservative with respect
to privacy, perhaps slowing adoption of novel technologies. Scholars exploring privacy and security in HIE have noted that “the inherent tension in this process between the need to share and desire
to protect health information has impacted the achievement of
greater interoperability.”82 There will be some tradeoff between
77. Press Release, Dep’t of Health & Human Servs., ONC Awards the Sequoia
Project a Cooperative Agreement for the Trusted Exchange Framework and Common Agreement to Support Advancing Nationwide Interoperability of Electronic
Health Information (Sept. 3, 2019).
78. Rebecca Pifer, Industry Interoperability Concerns Plague TEFCA Draft,
HEALTHCARE DIVE (June 20, 2019), https://www.healthcaredive.com/news/industry-interoperability-concerns-plague-tefca-draft/557208/ [https://perma.cc/J3XFACTR].
79. Notice of Proposed Rulemaking to Improve the Interoperability of Health Information, HEALTHIT.GOV (June 5, 2019), https://www.healthit.gov/topic/laws-regula
tion-and-policy/notice-proposed-rulemaking-improve-interoperability-health
[https://perma.cc/5MDB-QNWW].
80. Id.
81. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., APPLICATION
PROGRAMMING INTERFACE (API) CONDITION OF CERTIFICATION: PERMITTED FEES CONDITION, 12 (2019), https://www.healthit.gov/sites/default/files/facas/2019-0220_HITAC_Posnack_API_CoC_FeesIB_508_1.pdf [https://perma.cc/MAT9PA8K].
82. Chad Anderson et al., A Framework for Evaluating the Tension Between Sharing and Protecting Health Information, HAWAII INT’L. CONF. ON SYS. SCI. 3638, 3646
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protecting privacy interests and achieving the goal of sharing helpful medical information among clinicians.
The most important legislation addressing privacy and security
of electronic health information is the Health Insurance Portability
and Accountability Act (HIPAA).83 HIPAA’s protections apply to
personally identifiable medical information maintained or transferred by “covered entities,” which include health plans, healthcare
clearinghouses, healthcare providers, and their business associates.84 Covered entities generally may use or disclose personally
identifiable health information, without authorization, as follows:
(1) to the individual subject of that information; (2) for treatment,
payment, and health care operations; (3) incident to an otherwise
permitted use and disclosure; (4) for certain public interest and
benefit activities; and (5) as limited data sets for research, health
care operations, or public health purposes.85 When use or disclosure is not expressly permitted, the covered entity must first obtain
written authorization from the individual.86
HIPAA’s mandates with respect to personally identifiable
health information are carried out in two distinct rules: the Privacy
Rule and the Security Rule, effective in 2003 and 2005 respectively.87 The Privacy Rule was the first regulation to set out national
standards for protection of personal health information.88 In
promulgating the Privacy Rule, HHS sought to strike a balance
which would allow the necessary flow of health information while
protecting the privacy of patients.89 The rule protects all “individually identifiable health information,” which is data that relates to an
individual’s medical conditions, the provision of care to an individual, or the payment for care by an individual.90 De-identified data is
not subjected to the constraints of the Privacy Rule, but de-identification is becoming less effective as a privacy protection measure
(2017), https://aisel.aisnet.org/cgi/viewcontent.cgi?article=1462&context=hicss50 [https://perma.cc/2W3L-EZSD].
83. See Health Insurance Portability and Accountability Act of 1996, Pub. L.
No. 104-191, 110 Stat. 1936.
84. Applicability, 45 C.F.R. § 160.102 (2013).
85. Uses and Disclosures of Protected Health Information: General Rules, 45
C.F.R. § 164.502(a)(1) (2013).
86. Uses and Disclosures for which an Authorization is Required, 45 C.F.R.
§ 164.508 (2019).
87. Daniel J. Solove, HIPAA Turns 10: Analyzing the Past, Present and Future Impact, 84 J. AHIMA 22, 23 (2013).
88. U.S. DEP’T OF HEALTH & HUMAN SERVS. OFFICE OF CIVIL RIGHTS, SUMMARY
OF THE HIPAA PRIVACY RULE 1 (2003).
89. Id.
90. Id.
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due to modern techniques that can be used to re-identify the individual.91 Future regulations may need to revisit the criteria for qualification as “de-identified,” but the existence of re-identification
methods will likely have significant implications for the use of medical data in research and population health.
The Security Rule operationalizes the privacy rule through
physical, administrative, and technical requirements intended to
ensure the integrity and confidentiality of electronic protected
health information (PHI).92 Covered entities must “ensure the
“confidentiality, integrity, and availability” of all electronic PHI they
“create, receive, maintain, or transmit.”93 Under the Security Rule,
“confidentiality” means that electronic PHI is not disclosed to “unauthorized persons.”94
While HIPAA established a federal floor for privacy regulation,
states are free to build upon the federal regulations with stronger
safeguards for patient data.95 Many individual hospitals have also
developed privacy policies that go further than HIPAA or state laws
and can inhibit HIE within a network.96 HIOs must also develop
their own privacy and security policies. Experts advise that security
policies for an HIO should “balance the requirements of ensuring
interoperability and availability of information to authorized parties, while at the same time ensuring confidentiality, integrity and
overall security.”97
Lack of clarity around applicable privacy law also inhibits the
flow of information because stakeholders share conservatively in order to avoid violating a confusing set of restrictions. Industry experts have noted that selectively sharing information and citing
HIPAA as the justification accounts for a large portion of data
blocking,98 despite that fact that HIPAA permits two covered entities to share PHI about a person who they are both treating without
obtaining prior consent.
91. PRESIDENT’S COUNCIL OF ADVISORS ON SCI. & TECH., BIG DATA AND PRIVACY:
A TECHNOLOGICAL PERSPECTIVE (2014).
92. Gilman, supra note 27, at 302.
93. Summary of the HIPAA Security Rule, U.S. DEP’T OF HEALTH & HUMAN SERVS.
(last reviewed July 26, 2013), https://www.hhs.gov/hipaa/for-professionals/security/laws-regulations/index.html [https://perma.cc/72GA-HYWJ].
94. Id.
95. Gilman, supra note 27, at 354.
96. Anderson et al., supra note 82, at 3643.
97. Id. at 3641.
98. Julia Adler-Milstein & Eric Pfeifer, Information Blocking: Is it Occurring and
What Policy Strategies Can Address it?, 95 MILBANK Q. 117, 129 (2017).
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Privacy regulation can take one of three forms: (1) consent requirements, (2) breach notification requirements, or (3) data security requirements.99 Privacy regulations have been shown to
suppress the network benefits of EHR adoption by as much as
24%.100 Hospitals in states with laws that further restricted the ability to share patient information beyond federal requirements were
significantly less likely to invest in implementing an EHR, perhaps
because of the lost benefit of sharing information with neighboring
healthcare systems.101 There is a trade-off between strong privacy
protection and health information exchange. However, privacy protections can also function to increase network benefits by providing
reassurance to patients, thereby increasing network participation.
Privacy concerns can be thought of as relating to either security or
confidentiality.102 Policy experts recommend opting for security requirements over consent requirements or breach notification requirements, concluding that if HIT can reduce losses from breach
by reducing the probability of an occurrence, then HIT can function as a more efficient safeguard of privacy.103
There is competing evidence on the inherent value of privacy
to consumers and the threat of data breaches. According to HHS,
more than 113 million health records were compromised in 2015,
making the healthcare sector the second highest target of data
breaches of any U.S. industry that year.104 In 2018, there were at
least 221 breaches – impacting the data of about 6 million patients
–reported to HHS Office of Civil Rights.105 Patients appear to be
troubled by the security of their data.106 Consumer apprehension
can affect adoption rates of HIT products; patients avoid consumeroriented products if they do not trust the security and privacy measures put in place to protect their information.107 However, some
99. Gilman, supra note 27, at 327.
100. Amalia R. Miller & Catherine Tucker, Privacy Protection and Technology
Diffusion: The Case of Electronic Medical Records, 55(7) MGMT. SCI. 1077, 1077 (2009).
101. Id. at 1081.
102. Id.
103. Gilman, supra note 27, at 325.
104. Nsikan Akpan, Has Health Care Hacking Become an Epidemic?, PBS (Mar.
23, 2016, 6:19 PM), https://www.pbs.org/newshour/science/has-health-care-hack
ing-become-an-epidemic [https://perma.cc/KZ6C-ES3D].
105. July 2018 Healthcare Data Breach Report, HIPAA J. (Aug. 24, 2018), https:/
/www.hipaajournal.com/july-2018-healthcare-data-breach-report/ [https://
perma.cc/EV3T-LJHV].
106. Gilman, supra note 27, at 315.
107. Id. at 297.
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evidence shows that patients’ privacy preferences are actually distributed widely across a spectrum.108
The current discourse surrounding big tech has stoked fears
around data collection and confidentiality.109 Given the recent
forays of big tech into healthcare, patients may be especially wary of
commercial entities gaining access to their medical records, particularly outside of the traditional boundaries of the healthcare industry. In November 2019, several news outlets reported on Project
Nightingale, a collaboration between Google and Ascension, the
second largest healthcare provider in the U.S.110 Ascension agreed
to transfer the data of 50 million people from its EHR to Google
without warning its patients or providers ahead of time.111 According to a whistleblower, the transfer was set to occur without de-identification, and a number of Google employees would have access to
the information.112 Google and Ascension released statements asserting that the transfer was in full compliance with HIPAA and that
the patient data would be protected, but the specter of Google’s
artificial intelligence capabilities and the vast troves of personal
data already in its possession caused public outcry, sparking an
HHS probe into the project.113 One commentator observed, “the
medical industry is notoriously sensitive when it comes to privacy
and security, and Google faces an uphill battle to prove that it can
be trusted when it makes the bulk of its money through
advertisement.”114
Big tech health projects aside, health data mining (compiling
patient records from multiple sources and selling the conclusions
to other businesses) is a very large commercial enterprise within the

108. Id. at 318.
109. Farhad Manjoo, We Hate Data Collection. That Doesn’t Mean We Can Stop it.,
N.Y. TIMES (Nov. 15, 2019), https://www.nytimes.com/2019/11/15/opinion/pri
vacy-facebook-pew-survey.html [https://perma.cc/6HQX-JAU4].
110. Ed Pilkington, Google’s Secret Cache of Medical Data Includes Names and Full
Details of Millions – Whistleblower, GUARDIAN (Nov. 12, 2019), https://
www.theguardian.com/technology/2019/nov/12/google-medical-data-projectnightingale-secret-transfer-us-health-information [https://perma.cc/J7W8-3CHX].
111. Id.
112. Id.
113. Christina Farr & Jennifer Elias, Google’s Hospital Data-sharing Deal Raises
Privacy Fears – Here’s What’s Really Going on, CNBC (Nov. 12, 2019), https://
www.cnbc.com/2019/11/12/google-project-nightingale-hospital-data-deal-raisesprivacy-fears.html [https://perma.cc/R4XU-W32C].
114. Id.
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healthcare industry.115 The insights that can be harvested from
such data are an extremely valuable commodity. For example, Pfizer spends about $12 million per year to purchase health data.116
However, compared to the attention garnered by Project Nightingale, the practice of regular data mining is relatively obscure, and
many patients and providers are unaware of its existence. Patients
are rarely given the opportunity to opt into data sharing for medical and research purposes while simultaneously opting out of data
sharing for commercial purposes.117
The tangible harms and actual fraud resulting from data
breaches are less certain, but medical identity theft appears to be
somewhat rare. “[F]rom 2001 to 2005, about 0.111% of the adult
population suffered medical insurance account misuse (defined as
the use of personal information to obtain or receive payment for
medical treatment, services or goods), and only 0.0148% of the
adult population had their personal data used to create a new
health insurance policy.”118 An FTC survey found that three percent of those whose personal health data was misused reported
fraudulent use of their medical insurance, while 0.4% of all identity
fraud victims reported that their personal data was used to create a
new medical insurance policy.119 However, despite the fact that
medical insurance misuse appears to be low, medical records are
excellent targets for comprehensive demographic information that
can be used for illicit purposes beyond the context of healthcare.120
An individual’s credit information can be sold for about $0.10-$0.15
on the black market, while stolen medical records may garner as
much as $30 to $1000.121 Although medical theft identity appears
rare in practice, there is significant potential for profit.
There are several different consent models which can be incorporated into health information exchange, but generally, the more
115. Adam Tanner, How Data Brokers Make Money Off Your Medical Records, SCI.
AM. (Feb. 1, 2016), https://www.scientificamerican.com/article/how-data-brokersmake-money-off-your-medical-records/ [https://perma.cc/P5UA-3HHW].
116. Id.
117. See Sam Thielman, Your Private Medical Data is for Sale – and it’s Driving a
Business Worth Billions, GUARDIAN (Jan. 10, 2017, 5:00 AM), https://
www.theguardian.com/technology/2017/jan/10/medical-data-multibillion-dollarbusiness-report-warns [https://perma.cc/7EEB-YG46].
118. Gilman, supra note 27, at 284.
119. Id. at 320.
120. Akpan, supra note 104.
121. Mariya Yao, Your Electronic Medical Records Could be Worth $1,000 to Hackers, FORBES (Apr. 14, 2017, 10:15 PM), https://www.forbes.com/sites/mariyayao/
2017/04/14/your-electronic-medical-records-can-be-worth-1000-to-hackers/
#526db8f650cf [https://perma.cc/3YFT-BNED].
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granular the choices provided to patients with respect to information sharing, the more expensive it is to design and administer a
system of patient consent. An opt-in or opt-out choice at the provider level might optimize the balance between securing adequate
patient consent and minimizing the burden of doing so.122 Additionally, an opt-out model may increase the percentage of patients
who consent, despite providing the same choice as an opt-in
model.123 Another model would be to offer patient privacy packages as “bundles” which represent common sets of privacy selections, simplifying the process for patients.
A federally funded nonprofit research organization called MITRE has released a model patient data use agreement in which a
patient agrees to allow a “patient data manager”—any entity compiling an individual’s longitudinal health record—to “request, acquire, receive, aggregate, maintain, curate, secure, share, and
delete” data on the patient’s behalf.124 The patient can designate
any portion of the health record for one of the above actions, and
the agreement contemplates aggregating data from non-clinical
sources and patient-generated sources.125 In contrast with existing
legal defaults, the agreement also grants complete control over the
aggregated record to the patient, including the destruction of the
data.126 Once the individual signs and submits a standing release to
each provider, a patient data receipt is sent to the patient or patient
data manager following each healthcare encounter.127 The patient
data manager model would help to reduce the costs of obtaining
consent since the data manager would serve as a centralized
facilitator.
Successful implementations of HIE have demonstrated that
privacy and security can be achieved even as networks scale. Examples include Surescripts, regional HIE efforts around the U.S., and
networks in other nations.128 The healthcare industry might also
look to other industries such as financial services to determine best
practices. Despite the gravity of the issues surrounding privacy and
security in the healthcare context, it is important not to allow stake122. Gilman, supra note 27, at 340.
123. Id.
124. MITRE CORP., Patient Data Use Agreement, GITHUB (July 1, 2019), https://
github.com/patient-data-manager/pdua/blob/master/patient-data-use-agreement.md [https://perma.cc/DZP8-ADQJ].
125. Id.
126. Id.
127. Id.
128. See generally Thomas H. Payne et al., Status of Health Information Exchange:
A Comparison of Six Countries, 9 J. GLOB. HEALTH 3 (2019).
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holders in HIE to use privacy and security concerns as a convenient
pretext for opting out of health information exchange when, in
fact, other motivations are at play.
C. Business Models and Incentives
While technical standards and privacy concerns are still being
ironed out to achieve a robust HIT infrastructure, individual providers and health care systems have had ample opportunity to engage in HIE through a variety of offerings that provide broad
geographic coverage.129 The slow uptick in provider participation
suggests that even as the infrastructure is refined from a technical
perspective, HIE engagement may not continue to grow at a significant pace for largely nontechnical reasons.
Data from other countries provides some evidence that economic incentives in the American HIE context are inhibiting the
flow of information. A recent Commonwealth Fund survey which
examined physician’s attitudes towards care coordination found
that Americans receive less information from their colleagues than
physicians in other countries. While 84% of Dutch doctors said they
received notifications when their patients were treated in the Emergency Department, only 48% of American doctors reported that
they received the same information.130 The healthcare systems in
other nations have been able to achieve greater flow of patient information despite facing the same obstacles related to technical feasibility and privacy. The competitive nature of the American
healthcare system and prevalent reimbursement models present
barriers to the sharing of information which are nonexistent in
countries that have a national healthcare system.
Health Information Exchange Organizations in the United
States have struggled to remain economically viable, with 74% of
HIOs surveyed in 2012 reporting that they were having difficulty
developing a business model.131 Grants and contracts were the most
substantial funding sources for just over half of HIOs, and approximately one quarter of HIOs stated that they would be unable to
129. Julia Adler-Milstein et al., The Number of Health Information Exchange Efforts
is Declining, Leaving the Viability of Broad Clinical Data Exchange Uncertain, 35 HEALTH
AFF. 1278, 1280–81 (2016).
130. Michelle M. Doty et al., Primary Care Physicians’ Role in Coordinating Medical and Health-related Social Needs in Eleven Countries, 39 HEALTH AFF. 115, 118
(2020).
131. Julia Adler-Milstein et al., Operational Health Information Exchanges Show
Substantial Growth, but Long-Term Funding Remains a Concern, 32 HEALTH AFF. 1486,
1489 (2013).
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sustain their operations with revenues from participation fees.132
The researchers who conducted the survey predicted that existing
efforts would fail once government funding ran out,133 and, in a
follow up survey conducted in 2014, confirmed that the number of
HIE efforts had begun to decline.134 When initially allocating funds
to kickstart HIE efforts, policymakers believed that such efforts
would generate value that was obvious to stakeholders, who would
in turn be willing to pay to continue to benefit from that value.135
The decline in operational HIE efforts indicates that either the efforts have not sustained high enough engagement to produce
value, or that stakeholders do not perceive significant value. The
benefits of interoperability are in fact highly dispersed across stakeholders, creating a collective action problem that stands in the way
of comprehensive interoperability.136 The limited success of HIE initiatives following HITECH signifies a need to focus on manners in
which to make HIE economically viable.137
HIOs typically charge membership fees based on the participating organizations’ revenues.138 HIOs mostly rely on providers to
support their operations financially, but in a fee-for-service reimbursement system in which the benefits of better overall outcomes
and reduced redundancy accrue to the payers, it might be unreasonable to expect that providers will bear the entire cost of HIE.139
However, payers participate less often than providers in HIE efforts
in the United States.140 HIOs have sought financial support from
payers, expecting that they would be willing to fund efforts that
promised returns in the form of efficiency. Yet payers have been
resistant, in part because the value created by provider driven HIE
is uncertain, difficult to measure, and not immediate.141
132. Id.
133. Id.
134. Adler-Milstein et al., supra note 129, at 1280.
135. Id. at 1278.
136. Brailer, supra note 19, at W5-21.
137. Anderson et al., supra note 82, at 3639.
138. Jessica Kim Cohen, Interoperability Proposals Could Push HIEs Toward New
Services, MOD. HEALTHCARE (Oct. 28, 2019, 11:37 AM), https://
www.modernhealthcare.com/information-technology/interoperability-proposalscould-push-hies-toward-new-services [https://perma.cc/9H85-GM84].
139. See generally David C. Kaelber et al., Use and Perceived Value of Health Information Exchange: One Public Healthcare System’s Experience, 19 AM. J. MANAGED CARE
337 (2013).
140. See generally Julia Adler-Milstein et. al, supra note 129.
141. See generally Dori A. Cross et al, Assessing Payer Perspectives on Health Information Exchange, 23 J. AM. MED. INFORMATICS ASS’N 297(2016).
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The most cited barriers to HIE in relevant scholarship between
1990 and 2015 were incomplete information, inefficient workflows,
and reports that the information exchanged did not meet user
needs.142 Notably, incomplete information was a common theme in
the U.S., but was not mentioned in studies focused on other countries that take collective approaches to healthcare.143 Healthcare
delivery in the United States is relatively fragmented, and individual
healthcare providers or systems may not have the capability to exchange outside of an insular group or may choose not to participate in HIE altogether.
The HIE industry experiences network effects because the
value of the product (HIE membership) increases with the number
of other users. First movers’ disadvantages and negative network externalities discourage early adoption of HIE.144 Network effects may
impact the development, production, and competition among vendors. Where firms have created incompatible products, the collective incentives for compatibility are lower than the prospective
social benefits. State laws that stringently guard EHI privacy have
been associated with suppression of network benefits for HIE, resulting in lower rates of HIT adoption.145 A systematic review of
barriers to HIE found that “[i]ndividual patients and practices in
the US may exercise the right to participate in (or [abstain from])
HIE which affects the completeness of patient information available
to be exchanged.”146 On a more granular level, rates of HIE have
been shown to vary by patient, tracking attributes such as comorbidity and type of insurance coverage.147 A study conducted by MetroHealth System in Ohio found that HIE occurred least often
among commercially insured patients.148 Given the prevalence of
fee-for-service reimbursement, this statistic may confirm that the financial incentive to reduce redundant testing and procedures was
insufficient or lacking altogether when providers treated patients
with private coverage.
Rates of exchange within HIEs can be affected by certain entities’ unwillingness to share information. Healthcare providers and
EHR vendors have been accused of data blocking due to economic
142. Karen B. Eden et al., Barriers and Facilitators to Exchanging Health Information: A Systematic Review, 88 INT’L J. MED. INFORMATICS 44, 45, 47 (2016).
143. Id.
144. Brailer, supra note 19, at W5-21.
145. Gilman, supra note 27, at 337.
146. Eden et al., supra note 142142, at 44.
147. Kaelber et al., supra note 139, at 341.
148. Id. at 338.
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and market conditions which create business incentives to exert exclusive control over information.149 EHR vendors with large market
shares can use lack of interoperability with other propriety systems
to their advantage by making it difficult for smaller competitors to
offer network benefits to potential customers, making their
software more attractive by comparison.150 They may also engage in
opportunistic pricing practices by charging very high fees that are
disproportionate to the effort required to ensure interoperability.
The business incentives of providers and healthcare organizations also run counter to the goals of HIE. Providers may not recognize clinical value in HIE and, to the extent they are concerned
about losing business, may be hesitant to facilitate transitions of
care to competitors.151 Alternatively, health care organizations may
strategically implement HIE in order to control referrals. In a survey of HIE leaders, 85% of respondents believed that EHR vendors
routinely or occasionally engage in data blocking and 60% believed
that health systems do the same.152
Evidence suggests that concerns over information blocking are
well-founded. Competitive incentives have been shown to impact
levels of HIE engagement in the United States. One study concluded that “both hospital and EHR vendor dynamics are associated with whether a market has an HIO as well as the level of
hospital participation in HIOs.”153 Specifically, a higher number of
hospitals and higher EHR vendor competition in a particular market were associated with lower participation in HIOs.154 Levels of
HIE also vary according to hospital ownership, with government
and non-profit hospitals exchanging more information than hospitals with for-profit ownership.155
Already dominant healthcare enterprises can maintain a comparative advantage in the healthcare market by imposing high costs
on consumer switchover and by exercising market leverage over
149. OFFICE OF THE NAT’L COORDINATOR FOR HEALTH INFO. TECH., DEP’T OF
HEALTH & HUM. SERVS., REPORT TO CONGRESS ON HEALTH INFORMATION BLOCKING
8 (2015).
150. Brailer, supra note 19, at W5-20.
151. Gilman, supra note 27, at 298.
152. Lucia Savage et al., Digital Health Data and Information Sharing: A New
Frontier for Health Care Competition?, 82 ANTITRUST L.J. 593, 603 (2019).
153. Sunny C. Lin & Julia Adler-Milstein, The Relationship Between Hospital and
EHR Vendor Market Dynamics on Health Information Organization Presence and Participation, 18 BMC MED. INFORMATICS & DECISION MAKING 28, 28 (2018).
154. Id.
155. Sunny C. Lin et al., Technology, Incentives, or Both? Factors Related to Level of
Hospital Health Information Exchange, 53 HEALTH SERVS. RES. 3285, 3285 (2018).
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smaller players.156 Studies show that large healthcare systems are
more likely to exchange patient information internally, but less
likely to exchange EHI externally with unaffiliated organizations.
Researchers posit that the disparity is driven by the desire to maintain a competitive advantage by maintaining exclusive possession of
the patient’s medical information and have noted that the oftenused strategy of luring in “marquee users” as first adopters of health
IT may result in information silos. Economic incentives aside, some
reluctance to exchange EHI may stem from the notion that the
records are the property of the hospital. This empirical observation
demonstrates that regulation focusing on interoperability (i.e., capability) may be misplaced, and that regulation will need to incentivize actual instances of HIE.157
The 21st Century Cures Act addressed various issues in the
healthcare industry and included the practice of information blocking.158 The Act imposes civil penalties of up to $1 million for violations of its information blocking provisions.159 The ability to levy
penalties was much needed, as most data blocking practices were
previously beyond the purview of any federal agency to address.
ONC promulgated the Cures Act Final Rule in 2020, which
gave teeth to the anti-data blocking provisions of the 21st Century
Cures Act.160 It defines data blocking as a practice that is “likely to
interfere with access, exchange, or use of electronic health information.”161 The rule carves out eight types of “reasonable and necessary” practices which might otherwise meet the definition of data
blocking but are exempt under the Act: preventing physical harm,
promoting the privacy of EHI, promoting the security of EHI,
charging fees to recover costs incurred, responding to infeasible requests, responding with information that differs from the scope of
the request, licensing of interoperability elements, and maintaining
or improving HIT performance.162 The exceptions are vague and
provide little concrete guidance to healthcare organizations. Under
the exceptions, it would not be information blocking for an actor to
156. Brailer, supra note 19, at W5-20.
157. Miller & Tucker, supra note 13, at 35.
158. 21st Century Cures Act, Pub. L. 114-255.
159. Kenagy, supra note 7, at 19–20.
160. Cures Act Final Rule, 85 Fed. Reg. 25,642 (May 1, 2020) (to be codified
at 45 C.F.R. pt.170-71).
161. 45 C.F.R. § 171.103 (2020).
162. Cures Act Final Rule: Information Blocking Exceptions, OFFICE OF THE
NAT’L COORDINATOR FOR HEALTH INFO. TECH. (2020), https://www.healthit.gov/
sites/default/files/cures/2020-03/InformationBlockingExceptions.pdf [https://
perma.cc/3VET-X3CB].
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refrain from sharing information as long as they were complying
with internal policies or procedures, allowing organizations to easily
escape the reach of regulators by clinging to elusive – and possibly
pretextual – privacy concerns. Although the anti-data blocking provisions will probably have some deterrent effect, actual enforcement will only involve the most egregious offenses, especially given
the wide breadth of the exceptions. Another regulatory option to
directly address information blocking would be to promote transparency by requiring EHR vendors to make their pricing practices
publicly available, thereby reducing information blocking by vendors in the form of prohibitively high prices for basic interoperability. Regulatory intervention is justifiable in this area because
health care organizations appear to be applying insufficient pressure to obtain the information from vendors in advance of purchasing software.
The economic incentives discussed above suggest that in addition to setting clear policy that information blocking is illegal and
punishable, regulations need to be formulated to create an environment in which the underlying incentive problem is resolved. Banning information blocking may have an effect on organizations’
willingness to send information, but it will not increase demand for
EHI. In the current healthcare climate, the best way to flip the incentives is to promote value-based contracting in which providers
are reimbursed on the basis of providing quality healthcare, as opposed to the current fee-for-service system which compensates for
each procedure and test. With value-based contracting, hoarding
patient data will no longer be seen as a competitive advantage.
Rather, organizations will compete to create value from the same
data.
IV.
ENGAGING PATIENTS AND PAYERS AS STAKEHOLDERS IN
INFORMATION EXCHANGE
Since the widespread adoption of EHRs, interoperability legislation and regulations focused on utilizing carrot and stick approaches to induce institutions in the healthcare system (i.e.,
providers and EHR vendors) to develop the capability to communicate the valuable health information that could otherwise be
hoarded within their organizations. Success has been lurching, but
as of 2019, the national health IT network is approaching a state in
which interoperability has been achieved. Prevailing technical standards have come to the forefront and consensus built around common structures and meaning of the clinical data exchanged.
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However, compatibility alone will be insufficient to ensure that information is actually shared.163 Experts who have studied the matter suggest that, “to succeed in ensuring comprehensive meaningful
use, the federal government will have to address the fact that larger
hospital systems that may be producing the best health outputs may
also be less willing to exchange information.”164
In fact, the actual rates of exchange are far from ideal. Anecdotally, patients are not experiencing seamless flows of information
from provider to provider, from provider to patient, or from payer
to patient. Network costs, unsustainable business models, perverse
economic incentives, and privacy concerns are threatening continued expansion of HIE. In order to make the leap to the next level
of connectivity and flow of data, regulatory and business efforts will
need to recognize the importance of payers and patients as stakeholders in HIE.
A. Payer-driven HIE
Given the economic incentives of health care organizations
and EHR vendors and the fragile business models of HIOs, engaging the conspicuously absent payers in HIE efforts is a promising
way to drive HIE participation. Two possible methods of achieving
greater payer engagement are: (1) promoting value-based contracts; and (2) redefining HIE infrastructure to fulfill payer needs.
Historically, American healthcare reimbursement has operated
on a fee-for-service basis, meaning that providers have economic
incentives to perform more tests and procedures. Many onlookers
in recent decades have called for a shift to reimbursement models
that prioritize patient outcomes rather than the number of diagnostic and treatment measures taken. The underlying notion is that
healthcare could be provided with higher quality at lower cost and
that a value-based payment model will align financial incentives
with the value of care.
With the passage of the Affordable Care Act, CMS began to
reform its reimbursement models to induce better outcomes and
has introduced a host of value-based care models for Medicare and
Medicaid over the past 10 years.165 Under a prospective based reimbursement model, hospitals receive flat payments for each diagno163. Miller & Tucker, supra note 13, at 29.
164. Id.
165. Andrew Meola, How and Why the Value Based Payment (Pay for Performance)
Model is Trending in the Healthcare Industry, BUS. INSIDER (last updated Feb. 26, 2021,
8:44 PM), https://www.businessinsider.com/value-based-care-pay-for-performance-healthcare-model [https://perma.cc/Y5M6-S64M].

770

NYU ANNUAL SURVEY OF AMERICAN LAW

[Vol. 76:743

sis group, incentivizing a reduction in expensive duplicate tests and
procedures.166 Alternatively, another model employed by CMS is to
assign scores to hospitals relative to certain baseline metrics and to
either supplement or reduce Medicare payments on that basis.167
Data sharing across organizations that care for the same patients
will allow providers to coordinate care for patients with chronic diseases, who generally see multiple providers and specialists.168 Metrics such as hospital readmission rates, immunization rates, and
even patient feedback on the hospital experience are crucial in order to deliver and measure the value of care.169
Value-based payments models are inextricably linked to HIE.
Without adequate information exchange, providers will be unable
to deliver the most efficient care and will suffer economic loss. As
value-based reimbursement becomes popularized, the underlying
incentives related to provider-to-provider information exchange
will shift and the demand for information will increase significantly.
However, value-based models may not become widespread until
HIE is occurring at a baseline level that allows for real-time monitoring across the care continuum. HHS has acknowledged the relationship between interoperability and value-based care, writing that
“[i]nteroperability will help ensure the success of new payment
models that pay for value. All of the providers in a patient’s network
will need to coordinate their care for a value-based system to work.
That requires data and information to be exchanged in a secure
format.”170
As payers begin to experiment with different value-based models, survey results have confirmed that technology is hampering
progress because payers have insufficient information to create a
full picture of a clinician’s performance.171 Overall, private payers
have been slow to follow CMS’s lead in implementing new types of
reimbursement models. Most healthcare professionals surveyed in
2019 reported that less than 20% of their population was covered
166. Id.
167. Id.
168. Jessica Kent, 74% of Execs Say Interoperability is Critical for Value-based Care,
HEALTH IT ANALYTICS (Feb. 21, 2018), https://healthitanalytics.com/news/74-ofexecs-say-interoperability-is-critical-for-value-based-care [https://perma.cc/Z2SXM3A2].
169. Meola, supra note 165.
170. CTRS. FOR MEDICARE & MEDICAID SERVS., supra note 33.
171. Les Masterson, Payers Divided over Best Value-based Payment Model, Survey
Finds, HEALTHCARE DIVE (Feb. 14, 2019), https://www.healthcaredive.com/news/
payers-divided-over-best-value-based-payment-model-survey-finds/548388/ [https:/
/perma.cc/J4W5-39DW].
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by a risk-based model.172 Access to timely data was reported as one
of two major barriers to implementation of such contracts.173 HIE
and value-based contracting will have to grow in tandem in order to
see strides in either area. The most important way that the federal
government can ensure that value-based models continue to gain
traction is to demonstrate success through Medicare.
Another way to increase payer engagement in HIE is to open
up HIEs to additional use cases. Since HIEs were created with provider-to-provider exchange as the top priority, not much consideration was given to the business needs of payers. When surveyed,
payers reported that they wanted to actively participate in HIE
rather than merely fund provider-to-provider exchange.174 Participation would allow payers to boost their own analytics with bidirectional data flow in addition to receiving the downstream efficiency
benefits of provider-centric HIE. Payers were interested in utilizing
HIE to lead case management, population health analytics, quality
reporting, and patient and provider profiling.175
There are a couple of significant challenges to overcome in
order to increase payer involvement. One is providing an easy connection to a network of networks to allow payers to capture all pertinent data for their customers. The other is overcoming provider
resistance to payer participation. Due to the nature of the business
relationship between payers and providers, there is a certain level of
distrust of payers among providers. An added benefit of transitioning to a value-based system is that providers may be less hesitant to
accept payer participation in HIE. Under the fee-for-service model
in which contracts are frequently renegotiated,176 allowing payers
to access clinical data would give them a new advantage in the negotiation process.
While overall payer participation is low, there have been some
recent instances of payers becoming more involved in HIE efforts.
For example, Blue Shield of California required its network to exchange data through the state HIE. In western New York, BlueCross
BlueShield signed on with a regional HIE in a deal that will allow
172. Robert King, Survey: Hospital, Health System Leaders Slow to Adopt Risk-based
Payment Arrangements, FIERCE HEALTHCARE (Sept. 17, 2019, 12:19 PM), https://
www.fiercehealthcare.com/hospitals-health-systems/survey-hospital-health-systemleaders-slow-to-adopt-risk-based-payment [https://perma.cc/S26N-ARYV].
173. Id.
174. Cross et al., supra note 141, at 297.
175. Id. at 301.
176. Id. at 302.
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physicians to access claims data.177 To the extent that HIEs can support payers’ use cases for health data, this trend is likely to
continue.
B. Patient-centric HIE Frameworks
The major actors in today’s dominant HIE infrastructure are
healthcare institutions and the organizations that provide governance over HIE – payers were an afterthought and patients were excluded altogether (notwithstanding giving consent to their
provider). Institutions decide whether to join various HIEs according to regulatory requirements and business imperatives. HIOs define the technical specifications and privacy policies of the network.
Within this framework, providers decide when and how to attempt
to access external health information. However, the incentives of
patients with respect to HIE have the potential to close the gap between technical interoperability and actual comprehensive health
information exchange. If patient demand for health information
exchange ramps up, providers will recognize additional economic
value in information exchange and in turn will begin to demand
widespread health information exchange.178
Changes to the existing technical infrastructure could enable
the patient and provider to bypass the traditional HIE. BlueButton
2.0 and similar efforts such as Share Everywhere, developed by Epic
Systems,179 allow patients to display a summary of their health information on demand, which they can show to a new healthcare provider no matter where they seek treatment. In a world of everpresent smartphones, this is an efficient and readily available means
of sharing health information that affords easy identification and
authentication. More access to health information also means that
patients’ knowledge of their own health will improve, allowing
them to take more active roles in their own care. Patients have a
significant interest in ensuring that their providers have a complete
picture of their medical history.
The patient (or the patient’s proxy) is often best positioned to
identify the sources of EHI that need to be consolidated. One of
the most cited barriers to HIE is incomplete information. Where
177. Chuck Green, BlueCross BlueShield Strikes Deal to Improve Health Data Exchange, HEALTHPAYERINTELLIGENCE (Dec. 13, 2018), https://healthpayerintelli
gence.com/news/bluecross-blueshield-strikes-deal-to-improve-health-data-exchange [https://perma.cc/RHU9-G63A].
178. Julia Adler-Milstein et al., supra note 131, at 1491.
179. Share Everywhere, EPIC, https://shareeverywhere.epic.com/ [https://
perma.cc/CJ9L-VFF5].
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the patient is given more control over their longitudinal health record, this problem can be reduced. Given the current fragmentation of the HIE efforts across the nation, providers often need to
know specific information about when and where a patient had received care in order to query for results. While a patient might be
able to help their provider from memory, a comprehensive longitudinal record that can be accessed on the patient’s phone or from
any internet browser is a much more reliable source of information.
An additional issue presented with the physician query method is
ensuring that the systems are communicating about the same patient – a deceptively difficult task for HIE efforts and EHR systems
alike. The Government Accountability Office reported that in 2017,
45% of large hospitals expressed that difficulties with patient
matching inhibited useful health information exchange.180 However, when the patient controls the flow of information, this problem is nonexistent.
In general, a conception of electronic health information as
belonging to the patient is more consonant with HIE than the conception of the medical record as belonging to the healthcare system
in which the information was generated. Regardless of regulatory
pressures, the patient has incentives to achieve an optimal balance
of data liquidity and security. HIPAA does not specify ownership.181
Of the state laws that address the issue, one grants the right to medical records to the patient, while the remaining twenty grant ownership to the providers that generate the records.182
Some commentators have suggested that individuals should
have a property right in their health information.183 Those who
have advocated for a property system in personal data – health data
or otherwise – often promote propertization as a means of allowing
individuals to profit from use of their data.184 A property system
would serve to protect the privacy of patients by giving them legal
tools to safeguard the information that they wish to keep private. It
180. U.S. GOV’T ACCOUNTABILITY OFF., GAO-19-197, HEALTH INFORMATION
TECHNOLOGY: APPROACHES AND CHALLENGES TO ELECTRONICALLY MATCHING PATIENTS’ RECORDS ACROSS PROVIDERS 2 (2019).
181. Patient Records: The Struggle for Ownership, MED. ECON. (Dec. 10, 2015),
https://www.medicaleconomics.com/health-law-policy/patient-records-struggleownership [https://perma.cc/X2V7-DDJ3].
182. Id.
183. ERIC TOPOL, THE PATIENT WILL SEE YOU NOW 281 (2016).
184. Exploring Implications for Data Privacy Rights and Valuation: Hearing on Data
Ownership Before the S. Comm. On Banking, Housing, and Urban Affairs, 116th Cong.
(2019) (statement of Will Rinehart, Director of Tech. & Innovation Pol’y, American Action Forum).
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might also weaken the notion that patient data rightfully belongs to
the organization that originally captured the data to use to its competitive advantage.
However, creation of a property right in health data would represent a departure from existing U.S. common law, which does
not recognize a property interest in objective information or
facts.185 Scholars who have explored the wisdom of implementing a
property system have rejected the idea for a variety of reasons.186
Importantly, some believe that any policy which seeks to redirect
some of the value back to the patient is economically inefficient.187
Furthermore, a property system in health data could impeded biomedical research and public health by imposing barriers to amassing large amounts of data. A property right is not necessary to
achieve privacy protection; policy efforts would be better spent attempting to safeguard privacy and security through regulation
while simultaneously establishing an environment which creates
value by connecting patients to their own health information.
Despite the lack of a property system in EHI, existing regulatory frameworks have long prioritized patient access to medical information, at least abstractly. Department of Health and Human
Services (HHS) Office of Civil Rights interpretations of HIPAA extend the right to access to the right to transmit PHI to a designated
third party.188 HIPAA gives providers a window of 30 to 60 days to
deliver the information to the patient, a length of time that now
seems inordinate. Only with the recently proposed rules have regulations begun to operationalize requirements to make patient information readily available.
C. Patient Demand
Even in today’s consumer-oriented environment in which individuals put a premium on convenience and connectivity, we have
yet to see that demand flow into the medical record space. Patients
still face obstacles with respect to accessing their own medical infor185. Int’l News Serv. v. Associated Press, 248 U.S. 215, 234 (1918).
186. See Jorge L. Contreras, The False Promise of Health Data Ownership, 94
N.Y.U.L. Rev. 624, 632 (2019) (noting that legal scholars have expressed concerns
over commodification of the individual, impact on public health, and lack of
necessity).
187. Exploring Implications for Data Privacy Rights and Valuation, supra note 184.
188. Can an Individual, Through the HIPAA Right of Access, Have His or Her
Health Care Provider or Health Plan Send the Individual’s PHI to a Third Party?, DEP’T
OF HEALTH & HUMAN SERVS. (June 24, 2016), https://www.hhs.gov/hipaa/for-professionals/faq/2036/can-an-individual-through-the-hipaa-right/index.html
[https://perma.cc/LT5B-DF93].
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mation.189 However, there are some indications that patients are
beginning to take more control over their healthcare experiences.
In 2018, patients opted for high-deductible health plans at unprecedented rates, perhaps demonstrating a desire to get the most out of
the money they spend on healthcare.190 The traditional dynamics
of the doctor-patient relationship are changing as patients begin to
take on a more consumer-oriented approach to their own healthcare. Patients are relying less upon a single provider who has
treated them over the course of many years and are experiencing a
more fragmented version of the healthcare system, which requires
increased agency in order to navigate successfully. As generations
who are more comfortable with digital technology begin to interact
more with the health care system as they age, expectations of connectivity will increase.
Some companies are beginning to take note of this phenomenon and are developing patient-facing products which will aggregate an individual’s medical information from multiple sources. In
January 2018, Apple debuted integration between its Health app
and healthcare institutions’ EHRs.191 The app leverages FHIR APIs
to display several discrete types of medical record data alongside
user-generated health data. Apple does not charge fees to healthcare providers.192 Finding a profitable business model for patient
data management services will present a challenge to these companies. Existing services like ZocDoc provide important functionality
to patients in the form of scheduling, which adds tangible value in
terms of convenience and time saved. Incorporating such functionality would allow for charging subscription fees to patients. Alternatively, patients may demand that their providers subscribe to such
services, and providers can pass on the costs to patients. Payers are
well-positioned to serve as patient data managers because they receive real-time updates via claims, making it easier for them to track
patients across the care continuum.
As a prerequisite to desirability of health information exchange, patients need reassurance of security and control over their
medical records. MITRE’s patient data use agreement model dis189. Mathews, supra note 15.
190. 2018 National Progress Report, supra note 59.
191. Apple Announces Effortless Solution Bringing Health Records to iPhone, APPLE
(Jan. 24, 2018), https://www.apple.com/newsroom/2018/01/apple-announces-effortless-solution-bringing-health-records-to-iPhone/ [https://perma.cc/RS5PGJ2L].
192. Apple Health Records, APPLE https://www.apple.com/healthcare/healthrecords/ (last visited March 30, 2021) [https://perma.cc/FNV9-NC2B].
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cussed above provides a good starting point for thinking about how
to formulate an arrangement between a patient and a patient data
manager.193 It will be important to balance the costs of implementing granular control over the information with the benefits of providing full authority to the patient. Perhaps even more important
than privacy policies will be security measures. If security is compromised, privacy policies will do little to assuage patients’ concerns
over the exposure of their data.
From a regulatory standpoint, it is important to encourage architecture which will create opportunities for innovation that will
redefine the patient’s relationship to the healthcare system. The
API requirements adopted by ONC in 2020 reflect a focus on patient centered HIE, since APIs provide a hook for external systems
(including patient-facing applications) to request information pertaining to a particular patient that would otherwise remain siloed in
an EHR. APIs create an open-source mechanism for retrieving data
that does not require participation in an existing network. As part
of the rule, CMS expanded its own BlueButton 2.0 tool to additional CMS-backed health plans. The rule also requires that patients be able to access their EHI at no cost and that EHI be
exportable into a computable format.194 At a HIMSS conference in
2019, when discussing the rules, former national coordinator Dr.
Karen DeSalvo noted how the industry is now “looking at how consumers are going to drive this shift to new models of care.”195 In the
same discussion, CMS Administrator Seema Verma said that, “the
rule is about insurance companies” and opening up the “reams of
claims data” in their systems.196 The API regulations could open up
new business opportunities for HIEs, becoming the middleware for
mandated APIs. HIEs have the infrastructure in place to bring in
data from disparate sources and then standardize it as a FHIR resource. In this manner, HIT could outsource the standardization
work to HIEs.197
Via the API requirements, downloadable EHI requirements,
and mandated patient access, the HHS regulations should support
193. See MITRE CORP., supra note 124.
194. ELECTRONIC HEALTH INFORMATION (EHI) EXPORT CERTIFICATION CRITERION AND ASSOCIATED REQUIREMENTS, THE U.S. CORE DATA FOR INTEROPERABILITY
(2019).
195. Tom Sullivan, HIMSS19 Keynoters Challenge Private Sector to Keep Pace with
FHIR, Open APIs, HEALTHCARE IT NEWS (Feb. 12, 2019, 4:13 PM), https://
www.healthcareitnews.com/news/himss19-keynoters-challenge-private-sector-keeppace-fhir-open-apis [https://perma.cc/49XZ-W9ZX].
196. Id.
197. Cohen, supra note 138.
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efforts to make longitudinal health information available to patients.198 Perhaps even more influential will be the CMS BlueButton
Tool. As is often the case in the adoption of consumer products,
once a substantial percentage of the population has experienced
the convenience and advantages of having their health data available at their fingertips, other entities such as payers and accountable
care organizations will be pressured to provide similar services. Patient access to longitudinal health information will also push providers to engage in HIE to stay fully informed and meet patient
expectations.
V.
CONCLUSION
Electronic Health Records – and health IT in general – have
had an enormous impact on the healthcare industry over the past
ten years, fundamentally changing the way that healthcare is delivered. Now that EHR adoption is almost complete among U.S. hospitals, reaching full interoperability and leveraging that potential to
get to a state of seamless and secure information flow stands as the
next big challenge in developing a national health IT network. Regulations should focus on leveraging the incentives of patients and
payers to construct a more robust national infrastructure and accelerate rates of HIE. This can be achieved by the prioritization of
patient access to information, value-based reimbursement models,
and HIE functionality that creates tangible value for payers.

198. Press Release, U.S. Dep’t of Health & Human Servs., HHS Proposes New
Rules to Improve the Interoperability of Electronic Health Information (Feb. 11,
2019).
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CONTRACT IMPOSSIBILITY
FROM THE SPANISH FLU OF 1918 TO
THE COVID-19 PANDEMIC
XUAN-THAO NGUYEN*
ABSTRACT
The COVID-19 pandemic has brought chaos to contractual agreements
in many sectors. As the number of contract breaches caused by the pandemic escalates, law firms and experts have turned to the common law
doctrine of contract impossibility as a defense for nonperformance.
Drawing from the Supreme Courts of North Dakota, Ohio, and Oregon
decisions on contract nonperformance caused by government orders that
forced all businesses and schools to shut down during the Spanish influenza of 1918, this Article argues that the defense of contract impossibility in the age of COVID-19 will yield unpredictable results and that
litigants should be wary of relying upon this strategy. The lesson from
the Spanish flu of 1918 dictates that parties should anticipate and
allocate risks by providing contingencies directly in contracts.
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INTRODUCTION
C.J. Alden was arrested for operating his movie theatre in violation of quarantine orders promulgated by the local board of health
in response to the spread of the virus.1 The State of Arizona prosecuted Alden for a misdemeanor offense due to his violation of the
law that was designed to curb the outbreak.2 The James A. Benson
Shows’ traveling circus could not obtain a license from a North Carolina authority to conduct its show, because the local government
prohibited gatherings of large groups of people until further notice.3 The circus incurred daily expenses for performers, equipment, and location rentals during the shutdown.4 An Arizona
school’s board of trustees challenged the enforcement of a new order that made it a public nuisance for two or more persons to congregate in banks, schools, churches, businesses, and other places of
entertainment.5 The instances described above all occurred during
the Spanish influenza epidemic in 1918, but they eerily resemble
what we are currently facing in the age of the COVID-19
pandemic.6
1. See Alden v. State, 179 P. 646, 646 (Ariz. 1919).
2. Id. (“. . . a complaint charging appellant with an offense of willfully, maliciously, and unlawfully conducting and carrying on a movie picture show at Globe,
in violation of the published rules and regulations of the local board of health,
then in force to prevent the spread of Spanish influenza.”).
3. See Benson v. Walker, 274 F. 622, 622 (4th Cir. 1921).
4. See id. at 622.
5. Globe Sch. Dist. v. Bd. of Health, 179 P. 55, 61 (Ariz. 1919) (holding that
“. . . the measure adopted by the local board of health, closing the schools of the
Globe school district, was, at the time adopted, a valid, enforceable order and regulation for the purpose of reasonably protecting the public health, . . . that during
the existence of said disease in epidemic form in said community said regulation
was binding upon the educational administrative officers, and continued binding
so long as such epidemic continued in such form, and no longer.”).
6. See, e.g., 7 people issued $1,000 tickets for violating COVID-19 shelter-in-place order, Santa Cruz police chief says, ABC NEWS (Apr. 11, 2020), https://abc7news.com/
shelter-in-place-violation-will-i-get-ticketed-for-violating-the-shelter-order-santacruz-ticket-in-place-california-COVID-19/6095620 [https://perma.cc/JA84-5ZK6];
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In the short span of years between 2003 and 2020, the international community witnessed three pandemics—SARS, H1N1, and
COVID-19. Unlike the other two pandemics, COVID-19 has tormented the global community and economy on an unparalleled
level. From the global supply network to local restaurants, all activities have come to a grinding halt with governments issuing stay-athome and social distancing orders.7 In the United States, the grinding halt has brought back the ghosts of the Spanish influenza of
1918 when all economic, social, entertainment, educational, and religious activities were shut down for months under quarantine.8 A
little over one hundred years later, COVID-19 arrived in an unprePolice arrest Oakland man for violating shelter-in-place order, SAN FRANCISCO EXAMINER
(Apr. 26, 2020, 9:50 P.M.), https://www.sfexaminer.com/news/police-arrest-oakland-man-for-violating-shelter-in-place-order/ [https://perma.cc/E867-WLK4];
NYPD Arrests 3, Issues 51 Summonses Amid Enhanced Social Distancing Enforcement,
NBC NEW YORK (May 3, 2020 2:06 pm), https://www.nbcnewyork.com/news/local/nypd-arrests-3-issues-51-summonses-amid-enhanced-social-distancing-enforcement/2400113/ [https://perma.cc/5P35-GSAN]; see Henry v. DeSantis, 461 F.
Supp. 3d 1244 (S.D. Fla. 2020) (the plaintiff – who worked at a bar – was prohibited from returning to her place of employment under the defendant’s shutdown
order and sought to enforce her civil rights); see also Cassell v. Snyders, 458 F. Supp.
3d 981 (N.D. Ill. 2020), aff’d, 990 F.3d 539 (7th Cir. 2021) (Pastor Stephen Cassell
filed an action challenging the constitutionality of Illinois’s stay-at-home order,
which allowed liquor stores to stay open as “essential,” but shut down churches as
“non-essential.”); see also Complaint at 3, Gondola Adventures v. Newsom, 2:20 cv
3789 (C.D.Ca., Apr. 24, 2020) (action challenging the constitutionality of California’s shelter-in-place orders that inflicted massive and widespread economic damages to plaintiffs).
7. TD Bank Financial Group, COVID-19 Brings the Longest U.S. Expansion to a
Grinding Halt in Q1 of 2020, ACTIONFOREX (Apr. 29, 2020, 13:53 GMT), https://
www.actionforex.com/contributors/fundamental-analysis/291148-COVID-19brings-the-longest-u-s-expansion-to-a-grinding-halt-in-q1-of-2020/ [HTTPS://
PERMA.CC/5WCB-4XDZ]; See also Sophia Chen, et al., The Economic Impact of COVID19 in Europe and the US: Outbreaks and Individual Behaviour Matter a Great Deal, Nonpharmaceutical Interventions Matter Less, VOX (May 11, 2020), https://voxeu.org/
article/economic-impact-COVID-19-europe-and-us [HTTPS://PERMA.CC/PLK2USSE].
8. Jennifer Jolly-Ryan, Balancing Interests and Risk of Error: What Quarantine Process is Due After Ebolamania, 96 NEB. L. REV. 100, 113 (2017) (stating that during the
Spanish influenza, “[p]ublic-health departments distributed gauze masks for people to wear in public, forbade stores from holding public sales, and limited funerals to fifteen minutes in length. Some towns required people to sign a certificate
verifying they were healthy as a prerequisite to entering a public building. Railroads were instructed to deny transport to passengers who did not present a certificate of health. Some state boards of health placed the entire state under
quarantine, closing all places of amusement, churches, schools, and such places of
business where crowds could congregate. Public gatherings of any sort were forbidden; children were to remain at home and were not permitted to play on the
public streets.”).
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pared nation. Federal rescue packages totaling trillions of dollars
have so far failed to suspend the economic freefall, as most businesses remain closed, some businesses face increased risks of bankruptcy, and unemployment filings escalate.9 From the early days of
the COVID-19 pandemic to the present time, many contracts that
once held individuals and businesses together in a myriad of agreements and relationships now cannot be performed.10
As expected, contract lawsuits soon followed the pandemic’s
arrival. By March 9, 2020, seven weeks after the first positive
coronavirus case was reported in the United States, the first contract lawsuit related to COVID-19 was filed.11 By early May 2020,
9. Andy Sullivan, What’s in the $2.3 Ttrillion U.S. Coronavirus Rescue Package,
REUTERS (March 27, 2020), https://www.reuters.com/article/us-healthcoronavirus-usa-bill-contents/factbox-whats-in-the-2-2-trillion-u-s-coronavirus-rescue-package-idUSKBN21E328 [https://perma.cc/MYN3-FTM6]; Erica Werner,
House Passes $484 Billion Bill with Money for Small Businesses, Hospitals and Testing to
Battle Coronavirus, WASH. POST (Apr. 23, 2020, 6:13 P.M. EDT) https://
www.washingtonpost.com/us-policy/2020/04/23/congress-coronavirus-small-busi
ness/ [https://perma.cc/JPM4-SJAE]. (“Congress has now committed almost $3
trillion in emergency spending to battling the economic fallout from the
coronavirus . . .”); Leo Hindery, Jr., Stimulus Packages Aren’t Enough to Recover from
the COVID-19 Economy, QUARTZ (Apr. 14, 2020), https://qz.com/1837047/how-tofix-the-economy-after-coronavirus/ [HTTPS://PERMA.CC/KW96-SMU]; Richard McGahey, COVID-19 Could Bankrupt Your State, FORBES (Apr. 6, 2020, 2:06 PM EDT),
https://www.forbes.com/sites/richardmcgahey/2020/04/06/COVID-19-couldbankrupt-your-state/#50d4e0cf5489 [https://perma.cc/5EFY-KUXT]; Alana
Semuels, For Millions of People, Relief From the COVID-19 Stimulus Package Remains Out
of Reach, TIME (last updated Apr. 6, 2020, 1:20 PM EDT), https://time.com/
5816775/coronavirus-unemployment-stimulus/ [HTTPS://PERMA.CC/EA85-9DZB];
Zach Montague, A Look at What’s in the Stimulus Package Trump Signed, N.Y. TIMES
(last updated Dec. 29, 2020), https://www.nytimes.com/2020/12/28/business/
economy/second-stimulus-package.html?action=Click&pgtype=article&state=default&module=STYLN_pharmacy_components&region=BELOW_
MAIN_CONTENT&context=styln-stimulus-faq [HTTPS://PERMA.CC/V8N2-ARKH].
10. The law firm Hunton Andrew Kurth compiles all lawsuits (including contract suits) related to COVID-19. Hunton Andrews Kurth COVID-19 Complaint Tracker
Media Coverage, HUNTON ANDREWS KURTH (Feb. 2, 2020), https://
www.huntonak.com/en/news/hunton-andrews-kurth-COVID-19-complainttracker-media-coverage.html [https://perma.cc/53CS-MHKH]; see also COVID-19
Complaint Tracker, HUNTON ANDREWS KURTH, https://www.huntonak.com/en/
covid-19-tracker.html [https://perma.cc/C9TP-ZNVH].
11. In Ghazal Mehrani v. Persia House of Michigan, the plaintiff sought to postpone a concert and requested refunds to ticket holders because the defendants
had not taken sufficient precaution to prevent the coronavirus spread. COVID-19
Complaint Tracker, COGNICION, (listing case 2020-180173-CZ filed on March 9, 2020,
with the Oakland County Circuit Court, Michigan) https://www.cognicion.com/
covid/.
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more than 200 contract lawsuits had been filed.12 Many of those
cases were contract class actions suits.13 Illustratively, in Steven Hills
Diary v. Chula Vista Cheese Co., the plaintiffs brought a breach of
contract action against the defendants for terminating a supply
agreement due to the COVID-19 outbreak.14 In Palm Springs Mile
Associates Ltd v. Taco Bell of America LLC, the plaintiff sought rent
payments from the defendants, whose business closures were forced
by COVID-19.15 In GV KB Store v. Scottsdale Insurance Co., the plaintiffs brought a contract class action against the insurance defendant
for failure to pay the plaintiff and the class members for business
income losses and other covered expenses incurred because of
COVID-19.16 In BM Real Estate Services v. Angel Oak Mortgage Solutions, the plaintiff alleged breach of contract against the defendant
for failure to purchase mortgage loans as agreed, even though the
defendant repeatedly provided assurances of performance as the
COVID-19 pandemic erupted.17 In Nicholas Bergeron v. Rochester Institute of Technology, students filed a contract class action and unjust
enrichment claim against the university.18 The students sought a
refund of tuition after the university transitioned all classes to a virtual environment as a result of the COVID-19 pandemic.19
Witnessing the rise in contract disputes, law firms sent client
alerts and experts voiced their comments in trade publications asserting a defense for contract nonperformance based on the doctrine of impossibility or impracticability.20 These publications
12. Debra Cassens Weiss, Nearly 800 COVID-19 lawsuits have been filed, according
to law firm’s tracker, ABA J. (May 4, 2020, 4:41 PM CDT), https://www.abajournal.com/news/article/nearly-800-COVID-19-lawsuits-have-been-filed-according-tolaw-firms-tracker [https://perma.cc/7UA5-DHEZ]; see also HUNTON ANDREWS
KURTH, supra note 10.
13. Id.
14. Compl. at 1, Seven Hills Dairy v. V&V Supremo Foods, Inc., No. 04C012004-PL-000047 (Benton Cir. Ct. Apr. 22, 2020).
15. Compl. at 5, Palm Springs Mile Assoc., Ltd., v. Taco Bell of Am., LLCNo.
1:20 cv 21650 (S.D. Fla. May 14, 2020).
16. Compl. at 2, GV KB Store v. Scottsdale Ins. Co., No. 1:20CV21815 (S.D.
Fla. Sept. 1, 2020).
17. BM Real Est. Servs., Inc. v. Angel Oak Mortg. Sols. LLC, No. CV 20-3974KS (C.D. Cal. Sept. 3, 2020).
18. Bergeron v. Rochester Inst. of Tech., No. 20-CV-6283 (CJS), 2020 WL
7486682 (W.D.N.Y. Dec. 18, 2020)
19. Id. at 1; See also Smith v. Univ. of Pennsylvania, No. CV 20-2086, 2021 WL
1539493 (E.D. Pa. Apr. 20, 2021).
20. See David J. Ball et al., Contractual Performance in the Age of Coronavirus: Force
Majeure, Impossibility and Other Considerations, NAT. L. REV. (Mar. 18, 2020) (stating
“parties could be excused from performance by claiming impossibility or impracticability” and noting “[d]epending on the circumstances, unanticipated govern-
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suggest that the defense is readily available and that courts would
be receptive to the defense to excuse contract nonperformance due
to COVID-19 disruptions.21 Such assertions, however, lack support
in legal precedents, as several state supreme courts did not accept
impossibility defenses to contract nonperformance brought on by
the impact of the Spanish influenza.22
This article contends that the success of the contract impossibility defense will be at best inconsistent in the age of COVID-19,
due to the already scarce victories of that parties that have argued
it.23 Parties who wish to argue that their nonperformance should be
ment decrees arising from the coronavirus outbreak—such as prohibiting public
gatherings and border closures—may give rise to a valid impossibility defense”)
https://www.natlawreview.com/article/contractual-performance-age-coronavirus-forcemajeure-impossibility-and-other [https://perma.cc/P4HM-QWQD] ; Amy E. Murphy
et al., Evaluating Whether COVID-19 Excuses Nonperformance Based on Impossibility, Frustration of Purpose, or Impracticability, MILLER JOHNSON PUBL. (Mar. 19, 2020), https:/
/millerjohnson.com/publication/evaluating-whether-covid-19-excuses-nonper
formance-based-on-impossibility-frustration-of-purpose-or-impracticability/
[https://perma.cc/G388-VXA7]; David C. Agee & Natalie R. Holden, How COVID19 Affects Contractual Obligations: A Summary of Force Majeure and Related Legal Doctrines, HUSCH BLACKWELL (Mar. 22, 2020), https://www.huschblackwell.com/newsandinsights/how-COVID-19-affects-contractual-obligations.-excuses-non
performance-based-on-impossibility-frustration-of-purpose-or-impracticability/
[https://perma.cc/6SHX-GYZ5].
21. Peter A. Biagetti & Clare Prober, “Fuss” Majeure: Lessons from the Early Outbreak of Covid v. Contract Cases, NAT. L.J. (Apr. 24, 2020), https://
www.natlawreview.com/article/fuss-majeure-lessons-early-outbreak-covid-v-contract-cases [https://perma.cc/U3B4-N6FE] (“[A]s America enters its second
month of social distancing and travel restrictions, COVID-19-related lawsuits have
begun to spread, with parties variously portraying the pandemic to suit their respective positions, dissecting the often clumsy prose of Force Majeure clauses or,
absent such provisions, dusting off common-law doctrines of impossibility, impracticability, and frustration of purpose to excuse contractual performance.”); Daniel
Moak & Karl Johnson, Failure to Pay: Does COVID-19 Excuse a Party’s Contractual Obligations?, TAFT NEWS & EVENTS (Mar. 24, 2020), https://www.taftlaw.com/newsevents/law-bulletins/failure-to-pay-does-covid-19-excuse-a-party-s-contractual-obligations [https://perma.cc/QYW7-GZSF] ( “Even if a contract does not include a
force majeure clause, a party may argue that the common law doctrine of impossibility excuses nonpayment due to some previously unknown and unforeseeable
change in circumstance that renders performance impossible. Under the doctrine
of impossibility, merely making performance more difficult or more expensive
generally will not excuse the promisor from its obligations. But, regardless of
whether impossibility is a winning argument, it could in many cases buy a contracting party more time while the issue is litigated.”).
22. See, e.g., Sandry v. Brooklyn Sch. Dist. No. 78, 182 N.W. 689, 691 (N.D.
1921); Montgomery v. Bd. of Educ., 131 N.E. 497 (Ohio 1921); Crane v. Sch. Dist.
No. 14, 188 P. 712 (Or. 1920).
23. Although the Supreme Court recognized the doctrine of impossibility defense in The Tornado, 108 U.S. 342 (1883), courts do not automatically embrace
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excused due to the COVID-19 pandemic will face an extremely difficult task. This article draws support from decisions rendered by
the Supreme Courts of Ohio, Oregon, and North Dakota concerning similar breaches of contract and nonperformance caused by
government shutdown orders during the 1918 Spanish influenza.
As legal precedents continue to guide the development of the law, a
look at decisions related to the contract impossibility defense
penned by the courts during the Spanish influenza is both instructive and pertinent. These precedents are illuminating and remain
useful resources in contract disputes concerning COVID-19 today.
The article will proceed as follows.
Part I provides a background on the Spanish influenza and its
devastating impact on daily life as the contagion ravaged the nation
from fall 1918 to spring 1919. The shutdown caused contracts to go
unperformed and led to numerous breach of contract disputes.
Similarly, this Part focuses on the background of the COVID-19
pandemic, tracing the contagion’s origin and discussing federal
and state governments’ stay-at-home and social distancing orders.
As law firms and experts have identified impossibility as a potential defense to contract nonperformance caused by COVID-19,
Part II examines the history of the doctrine of impossibility. Wars,
plagues, and natural disasters have occurred throughout the history
of civilization. It is therefore understandable that impossibility of
performing contractual obligations has ancient roots as a defense in
Roman law and Canon law, in addition to enjoying a rich set of
English cases. The history of the doctrine illuminates the high bar
required for establishing whether the defense is viable.
English contract law has greatly influenced U.S. contract law.
Some state courts traced the doctrine of impossibility to English
cases to support recognizing the doctrine as a defense to performance in contract law. As U.S. contract law evolved, notably, the California Supreme Court modernized the doctrine to reflect a more
practical approach in 1916 before the arrival of the Spanish flu in
1918. The devastating influenza led to a series of contract nonperformance cases decided by the Supreme Courts of North Dakota,
Ohio, and Oregon on similar facts, wherein the school boards refused to pay for contracted services in accordance with the contracts, relying on government shutdown orders as an excuse. Part
the defense. See infra Sections III and IV. Likewise, the modern approach to the
doctrine advocated in the Restatement (Second) of Contracts is not uniformed
embraced by all jurisdictions. See infra Section IV.
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III discusses each decision, including the nuances and the Courts’
rejections of the impossibility defense.
Based on these precedents, Part IV refutes suggestions claiming that the impossibility defense is readily viable. This Part provides five major reasons why the defense is impossible to use
successfully.
The Article concludes that the impossibility defense to contract
nonperformance in the age of COVID-19 is likely to yield unpredictable results under different state laws. As legal precedents and
our past experiences continue to guide legal development, we
should expect courts to observe general contract principles. Courts
preserve what the parties to contracts already agreed to by declining to redraft or add new terms to a contract. The lesson of both
contract law and contract drafting continues to hold true in any
pandemic: parties to contracts should anticipate and allocate risks
by including contingencies in their agreements. Reliance on the
common law doctrine of impossibility is a risky strategy.
I.
THE SPANISH INFLUENZA OF 1918, THE COVID-19
PANDEMIC, AND CONTRACT CONCERNS
Viral outbreaks have previously affected the United States.
More than one century ago, the Spanish influenza of 1918 ravaged
the nation and suspended daily life and commerce for many
months. COVID-19 is inflicting similar magnitudes of harm. Both
contagions challenged contractual parties’ ability to perform due to
government-imposed shutdowns designed to flatten the curve of infection and deaths. Parties to contracts turned to the courts for redress of their disputes.
A. Background on the Spanish Influenza and Contract Disputes
In ten months, the Spanish flu killed 675,000 Americans. The
virus was first identified in American soldiers who returned home
from Europe after they fought in World War I.24 The epidemic tormented the nation in three waves, the first of which began in the
spring of 1918, the second in fall of 1918, and the last in the spring
of 1919. The raging epidemic brought the nation to a grinding halt.
24. 1918 Pandemic (H1N1 Virus), CTR. FOR DISEASE CONTROL & PREVENTION,
https://www.cdc.gov/flu/pandemic-resources/1918-pandemic-h1n1.html
[HTTPS://PERMA.CC/6MVZ-922N].
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During the epidemic, schools closed across the country for
three months. Churches and houses of worship shut their doors.25
Movie theatres, pool halls, skating rinks, shooting galleries, and all
places of entertainment and amusement sat empty in compliance
with board of health orders claiming these places contributed to
the spread of the epidemic.
Laws prohibited gathering, declaring it unlawful for two or
more persons to congregate.26 In Arizona, for example, it was a misdemeanor for an individual to violate the lockdown law.27 The State
of Arizona arrested and prosecuted the owner of a movie theatre
for operating the theatre in defiance of the lockdown.28 Local police arrested people in Idaho for violating quarantine regulations.29
As everything came to a standstill, legal issues percolated. Business owners that were incurring daily expenses challenged local authorities for preventing them from carrying on their businesses in
violation of their constitutional rights.30 Some business owners
risked arrest and prosecution in their desperate attempts to operate
their establishments.31
With respect to contracts, issues related to breach, nonperformance, and suspension due to the epidemic emerged. Many of
the contract disputes – as seen in the reported cases – centered on
25. See Globe Sch. Dist. v. Bd. of Health, 179 P. 55, 56 (Ariz. 1919).
26. Arizona’s relevant statutory law provided: “2. That it shall be unlawful for
two or more persons to congregate in the United States post office, any bank,
store, meat market, or other business house, shooting gallery, pool hall, theater,
motion picture show, skating rink, lodge, church, school, social gathering, card
party, or other place of amusement or entertainment in the city of Globe or vicinity. . . 11. That it shall be unlawful to open up, conduct or hold any sessions of or
services in any lodge, school building, church or like place in the city of Globe or
vicinity.” Id.
27. See Alden v. State, 179 P. 646, 646 (Ariz. 1919).
28. Id. (“[T]he appellant was subject to prosecution and therefore arrest, if,
as a fact, he willfully and knowingly violated said health rules by opening his said
moving picture show and place of entertainment at that particular period of
time”).
29. Archbold v. Huntington, 201 P. 1041 (Idaho 1921).
30. See Benson v. Walker, 274 F. 622 (4th Cir. 1921) (traveling circus owner
who incurred daily expenses of $1,200 to pay for performers, equipment and local
rentals, brought an action to challenge the Board of Health); see also Globe School,
179 P. at 58 (“The specific inquiry is whether the city board of health has the
power to order the public schools within the jurisdiction of such board to close
and remain closed until the further order of the board because of the existence of
Spanish influenza, a dangerous contagious or infectious disease raging in epidemic form within such jurisdiction.”).
31. See Alden, 179 P. at 646.
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interpretation of insurance coverage policies.32 These insurance
contract disputes were brought by the beneficiaries against insurance companies. Another contract dispute involved a manufacturer
who, due to the quarantine, failed to deliver drums of glycerin for
soap making.33 Unpaid employees filed employment-related contract lawsuits on the basis that employers breached by nonpayment
after their businesses were forced to close.34 These types of contract
disputes during the Spanish flu epidemic foreshadowed similar
contract disputes in the age of the COVID-19 pandemic.35
B. COVID-19 Pandemic and Contract Problems
The arrival of the COVID-19 pandemic to U.S. shores has upended daily life and commerce. Federal, state, and local governments have responded to the pandemic by imposing stay-at-home
orders. All normal activities and the entire economy have come to a
painful, grinding halt. Parties to contracts have stopped performing
their obligations. Lawsuits relating to contracts began as of March
2, 2020 and continue to escalate today.36
i.

COVID-19 Pandemic Background

In early November 2019, the intelligence community reported
that a novel virus was rapidly spreading in Wuhan, China.37 The
32. Ill. Bankers’ Life Ass’n v. Jackson, 211 P. 508 (Okla. 1922); Mattox v. New
England Mut. Life Ins. Co., 103 S.E. 180 (Ga. Ct. App. 1920).
33. See Citrus Soap Co. v. Peet Bros. Mfg. Co., 194 P. 715 (Cal. Dist. Ct. App.
1920) (involving breach of contract based on failure to delivery drums of glycerin
caused by the Spanish flu and quarantine law).
34. Sandry v. Brooklyn Sch. Dist. No. 78., 182 N.W. 689, 689 (N.D. 1921).
35. Washington Life Ins. Co. v. Am. Collapsible Box Co., 117 S.E. 785 (N.C.
1923) (holding that an insured’s representations in his application that he had
never contracted Spanish influenza, which tends to weaken the patient’s resisting
powers to tuberculosis, was material to the risk and hence a ground for setting
aside the policy); Denton v. Kansas City Life Ins. Co., 231 S.W. 436 (Tex. Civ. App.
1921).
36. HUNTON ANDREWS KURTH, supra note 10.
37. See, e.g., Josh Margolin & James Gordon Meek, Intelligence Report Warned of
Coronavirus Crisis as Early as November: Sources, ABC NEWS (Apr. 8, 2020, 9:55 PM),
https://abcnews.go.com/Politics/intelligence-report-warned-coronavirus-crisisearly-november-sources/story?id=70031273 [https://perma.cc/6TMK-YDEK];
Zachary Cohen et al., US Intelligence Agencies Started Tracking Coronavirus Outbreak in
China as Early as November, CNN (Apr. 9, 2020), https://www.cnn.com/2020/04/
08/politics/intel-agencies-covid-november/index.html [https://perma.cc/G95XDZ6Z]; Justine Coleman, US Intelligence Warned in November that Coronavirus Spreading in China Could be ‘cataclysmic event’: Report, HILL, (Apr. 8, 2020, 8:12 AM), https:/
/thehill.com/policy/national-security/intelligence/491712-us-intelligencewarned-in-november-that-virus-spreading [https://perma.cc/9P9G-36V8].
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popular media started to pay attention to the contagion in January
2020.38 A month later, in February, the World Health Organization
(“WHO”) named the novel virus “COVID-19.”39 Soon, China quarantined the entire city of Wuhan and Hubei province as dying people with acute respiratory problems gasped for air at home and in
hospitals.40 Global travel and commerce brought travelers in contact with each other, hastening the spread of the contagion.41 Unlike other known viruses, the COVID-19 virus can unleash its
38. See generally Sui-Lee Wee, Japan and Thailand Confirm New Cases of Chinese
Coronavirus, N.Y. TIMES (Jan. 15, 2020), https://www.nytimes.com/2020/01/15/
world/asia/coronavirus-japan-china.html [https://perma.cc/NZ55-R5C5]; First
U.S. Case of Coronavirus Confirmed in Washington State, NPR (Jan. 22, 2020, 5:06 AM),
https://www.npr.org/2020/01/22/798392221/1st-u-s-case-of-coronavirus-confirmed-in-washington-state [https://perma.cc/ULG3-GPVT]; Ken Alltucker &
Lindsay Schnell, A Suburban Seattle Man Remains the Only Known US Resident with the
Mysterious New Coronavirus, USA TODAY (Jan. 22, 2020, 8:56 AM), https://www.usa
today.com/story/news/health/2020/01/22/washington-officials-track-infectedmans-travels-counter-new-virus/4547358002/ [https://perma.cc/CW3N-ATAN];
Stop the Wuhan Virus, NATURE (Jan. 21, 2020), https://www.nature.com/articles/
d41586-020-00153-x [https://perma.cc/XF8J-2MJQ]; Helen Regan et al., January
29 Coronavirus News, CNN (updated Jan. 29, 2020, 11:44 PM), https://
www.cnn.com/asia/live-news/coronavirus-outbreak-01-29-20-intl-hnk/index.html
[https://perma.cc/UED4-W67J].
39. Naming the Coronavirus Disease (COVID-19) and the Virus That Causes It.
WORLD HEALTH ORG., https://www.who.int/emergencies/diseases/novel-corona
virus-2019/technical-guidance/naming-the-coronavirus-disease-(covid-2019)-andthe-virus-that-causes-it [https://perma.cc/KUN8-XY3H].
40. See China Coronavirus: Lockdown Measures Rise Across Hubei Province, BBC
NEWS (Jan. 23, 2020), https://www.bbc.com/news/world-asia-china-51217455
[https://perma.cc/Y8KY-ZENC]; see also, Coronavirus in Wuhan: ‘We’d Rather Die at
Home Than Go to Quarantine,’ BBC NEWS (Feb. 5, 2020), https://www.bbc.com/
news/world-asia-china-51379088 [https://perma.cc/EPX2-MT45]; see generally,
Yawen Chen & Tony Munroe, Dying a Desperate Death: A Wuhan Family’s Coronavirus
Ordeal, REUTERS (Feb. 14, 2020), https://www.reuters.com/article/us-china-healthfamily/dying-a-desperate-death-a-wuhan-familys-coronavirus-ordeal-id
USKBN2080NY [https://perma.cc/4CKZ-RFSR].
41. See Madeline Holcombe, 70 of 92 Coronavirus Cases in Massachusetts Linked
to Biogen Employees after Biotech Firm’s Boston Meeting, CNN (Mar. 11, 2020), https://
cnn.com/2020/03/11/health/coronavirus-massachusetts-state-of-emergency/index.html (reporting on Biogen’s international executive meeting in Boston and
the subsequent transmission of the coronavirus from the infected employees)
[https://perma.cc/C5C6-SX8S]; see also, Farah Stockman & Kim Barker, How a
Premier U.S. Drug Company Became a Virus ‘Super Spreader,’ NEW YORK TIMES (Apr. 12,
2020), https://www.nytimes.com/2020/04/12/us/coronavirus-biogen-bostonsuperspreader.html [https://perma.cc/XXW7-F3PE]; see generally, Niharika
Mandhana et al., How One Singapore Sales Conference Spread Coronavirus Around the
World, WALL ST. J. (Feb. 12, 2020, 10:32 AM), .https://www.wsj.com/articles/howone-singapore-sales-conference-spread-coronavirus-around-the-world-11582299129
[https://perma.cc/Z4A4-AW5P] (explaining how one meeting attended by 109

790

NYU ANNUAL SURVEY OF AMERICAN LAW

[Vol. 76:779

infection silently as asymptomatic people unknowingly spread the
virus.42 The contagion stealthily and swiftly moved beyond China’s
borders to other nations in Asia, Europe, the Americas, and the rest
of the world. The WHO declared COVID-19 a pandemic on March
11, 2020 as the virus infected people in 114 countries.43
The first reported COVID-19 case in the United States occurred on January 15, 2020,44 and three weeks later on February 6,
2020, the nation unknowingly witnessed the first death from the
dangerous virus.45 Consequently, through a short period of time,
asymptomatic and symptomatic individuals rapidly spread the virus
through respiratory droplets by breathing, speaking, sneezing or
coughing, causing uncontrollable community transmission
people “sent virus hunters scurrying to a French Alpine ski town, a British pub and
locations in Malaysia and South Korea”).
42. See Pien Huang, What We Know About the Silent Spreaders of COVID-19, NPR
(Apr. 13, 2020, 4:43 PM), https://www.npr.org/sections/goatsandsoda/2020/04/
13/831883560/can-a-coronavirus-patient-who-isnt-showing-symptoms-infect-others
[https://perma.cc/986F-E8ES]; see, e.g., WORLD HEALTH ORG., Coronavirus Disease 2019 (COVID-19) Situation Report–73, https://www.who.int/docs/defaultsource/coronaviruse/situation-reports/20200402-sitrep-73-COVID-19.pdf
[HTTPS://PERMA.CC/D2EU-9YAS] (last updated Apr. 2, 2020, 10:00 AM); see also
Angela N. Baldwin & Sony Salzman, What We Know and Don’t About Asymptomatic
Transmission and Coronavirus, ABC (Apr. 1, 2020), https://abcnews.go.com/
Health/asymptomatic-transmission-coronavirus/story?id=69901758 [https://
perma.cc/5GLR-SK27] (stating “[t]here is a significant number of people who
transmit that are asymptomatic.”); see generally Aylin Woodward, ‘Between 25% and
50%’ of People Who Get the Coronavirus May Show No Symptoms, Fauci Says. Here’s the
Latest Research on Asymptomatic Carriers. BUS. INSIDER (Apr. 14, 2020, 2:29 PM),
https://businessinsider.com/coronavirus-carriers-transmit-without-symptomswhat-to-know-2020-4, [https://perma.cc/3ZJM-R3WR].
43. See WHO Director-General’s Opening Remarks at the Media Briefing on
COVID-19 - 11 March 2020, WORLD HEALTH ORG. (Mar. 11, 2020), https://
www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-themedia-briefing-on-COVID-19---11-march-2020, [https://perma.cc/R77B-WMY9]
(stating that as of March 11, 2020, COVID-19 had infected more than 118,000
people in 114 countries and caused 4,291 deaths).
44. See First Travel-related Case of 2019 Novel Coronavirus Detected in United States,
CDC PRESS RELEASE (Jan. 21, 2020), https://www.cdc.gov/media/releases/2020/
p0121-novel-coronavirus-travel-case.html [https://perma.cc/ZU85-RSQC].
45. See Dennis Romero, 1st U.S. Coronavirus Death Was Weeks Earlier Than Initially Believed, NBC NEWS (Apr. 22, 2020, 7:18 AM), https://nbcnews.com/news/
us-news/first-u-s-coronavirus-death-happened-weeks-earlier-originally-believedn1189286 [https://perma.cc/C8MK-8L62] (reporting that two previously unreported
cases from February in California appear to be the nation’s first confirmed deaths
from COVID-19); see also, Jason Hanna et al., 2 Californians Died of Coronavirus
Weeks Before Previously Known 1st US Death, CNN (Apr. 22, 2020, 4:26 PM), https://
www.cnn.com/2020/04/22/us/california-deaths-earliest-in-us/index.html [https:/
/perma.cc/4G4G-B5E].
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throughout the United States.46 On January 31, 2020, the U.S.
Health and Human Services Secretary declared the COVID-19 outbreak a public health emergency for the United States.47
On March 19, 2020, California became the first state to issue
an indefinite stay-at-home order.48 Businesses and organizations
providing critical infrastructure for the state qualified as exempt,
including health care and public health, public safety, food and agriculture, and media. Other states soon followed with executive orders requiring individuals to stay at home and socially distance.49
The entire nation helplessly watched the number of infected cases
climb and the death tolls rise. Even businesses in the exempt categories operated in fear, as reports about COVID-19 infections or
deaths among workers escalated.50 Those impacted included workers from meat packing plants, the Boeing assembly plant,51 Amazon
fulfillment centers,52 nursing homes, and hospitals.53
46. See Siobhán O’Grady et al., Coronavirus Confirmed in All 50 states and D.C.,
After West Virginia Reports First Case; U.S. Death Toll Passes 100, WASH. POST (Mar. 18,
2020, 12:01 AM) https://www.washingtonpost.com/world/2020/03/17/coronavirus-latest-news/ [https://perma.cc/CDS2-XEVK].
47. The public health emergency declaration was retroactive to January 27,
2020. See Press Release, U.S. Dep’t of Health & Human Servs., Secretary Azar Declares Public Health Emergency for United States for 2019 Novel Coronavirus
(Jan. 31, 2020), https://www.hhs.gov/about/news/2020/01/31/secretary-azar-declares-public-health-emergency-us-2019-novel-coronavirus.html [https://
perma.cc/WLB8-VUML].
48. See Ca. Exec. Order N-33-20 (Mar. 4, 2020), https://covid19.ca.gov/img/
Executive-Order-N-33-20.pdf [https://perma.cc/23M3-6UPU].
49. See Ind. Exec. Order No. 20-08 (March 24, 2020) (imposing stay at home
and social distancing requirements), https://www.in.gov/gov/files/Executive_Order_20-08_Stay_at_Home.pdf, [https://perma.cc/K978-UPVV].
50. See J. Edward Moreno, Coronavirus Outbreaks Triggers Call for More Protections
for Meat Plant Workers, THE HILL (Apr. 25, 2020, 2:04 PM), https://thehill.com/
homenews/news/494658-coronavirus-outbreaks-triggers-call-for-more-protectionsfor-meat-plant-workers [https://perma.cc/4B4G-7R4S]; see also Miriam Jordan &
Caitlin Dickerson, Poultry Worker’s Death Highlights Spread of Coronavirus in Meat
Plants, N.Y. TIMES (Apr. 9, 2020, updated Jan. 28, 2021), [https://perma.cc/86NKFZ2Q].
51. See Dominic Gates, Boeing Indefinitely Extends Factories’ Coronavirus Shutdown; Here’s What That Means for 30,000 Workers, SEATTLE TIMES (last updated Apr.
11, 2020, 10:46 AM), https://www.seattletimes.com/business/boeing-aerospace/
boeing-indefinitely-extends-production-shutdown-at-washington-state-plants-dueto-coronavirus/ [https://perma.cc/RY9K-5VGE]; see also David Schaper, Boeing to
Reopen Some Production Plants With New Worker Safety Protocols, NPR (Apr. 17, 2020,
1:44 PM), https://www.npr.org/sections/coronavirus-live-updates/2020/04/17/
837065262/boeing-to-reopen-some-production-plants-with-new-worker-safety-protocols [https://perma.cc/QH2F-6PUM].
52. See Blake Montgomery, More Amazon Warehouse Workers Test Positive for
Coronavirus, DAILY BEAST (Mar. 25, 2020, 8:32 PM ), https://www.thedaily
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One of the devastating economic effects caused by the contagion was skyrocketing unemployment filings each week, topping
the Great Recession of 2008’s statistics and rivaling those of the
Great Depression.54 The federal government passed several rescue
packages to slow down the economic bleeding.55 Unfortunately,
the public health crisis and the measures of stay-at-home executive
orders hauled the nation’s economy into a sudden freefall.56 Social
beast.com/more-amazon-warehouse-workers-test-positive-for-coronavirus [https://
perma.cc/QF4K-LMR3]; see also Amanda Woods, First Amazon Warehouse Worker Dies
of Coronavirus, NY POST (Apr. 15, 2020, 11:13 AM), https://nypost.com/2020/04/
15/first-amazon-warehouse-worker-dies-of-coronavirus/ [https://perma.cc/4AEGGUMF]; Factbox: Coronavirus Cases Reported at 19 of Amazon’s U.S. Warehouses,
REUTERS (Mar. 31, 2020, 12:19 AM), https://www.reuters.com/article/us-healthcoronavirus-amazon-com-warehou/factbox-coronavirus-cases-reported-at-19-of-amazons-us-warehouses-idUSKBN21I0FA.https://nypost.com/2020/04/15/first-amazon-warehouse-worker-dies-of-coronavirus/ [https://perma.cc/2BXV-LB9U].
53. See Paige Winfield Cunningham, The Health 202: Thousands of Medical
Workers Are Getting Sick From Coronavirus, WASH. POST (Apr. 16, 2020, 7 :59 AM),
https://www.washingtonpost.com/news/powerpost/paloma/the-health-202/
2020/04/16/the-health-202-coronavirus-is-sickening-thousands-of-medical-workers/5e972f6988e0fa101a763966/ [https://perma.cc/LVL4-PCHT]; see also Gaby
Galvin, The Great Unknown: How Many Health Care Workers Have Coronavirus?, US
NEWS (Apr. 3, 2020), https://www.usnews.com/news/national-news/articles/202004-03/how-many-health-care-workers-have-coronavirus [https://perma.cc/3VBZHYVD]; see generally Jessie Hellmann, CDC: More Than 9,000 Health Workers Have
Tested Positive for Coronavirus, THE HILL (Apr. 14, 2020, 2:41 PM), https://
thehill.com/policy/healthcare/492750-cdc-more-than-9000-health-workers-havetested-positive-for-coronavirus [https://perma.cc/H4WL-9Z6K].
54. See Lucia Mutikani, Millions of Americans Join Unemployment Line As
Coronavirus Savages Economy, REUTERS (Apr. 23, 2020, 12:08 AM), https://
www.reuters.com/article/us-usa-economy/millions-of-americans-join-unemployment-line-as-coronavirus-savages-economy-idUSKCN2250CS [https://perma.cc/
3SQ5-Q9HY] (reporting that “[a] stunning 26.5 million Americans have sought
unemployment benefits since mid-March 2020”).
55. Jim Tankersley & Emily Cochrane, Congress Shovels Trillions at Virus, With
No Endgame in Sight, N.Y. TIMES (Apr. 24, 2020), https://www.nytimes.com/2020/
04/24/business/congress-coronavirus-stimulus-bill.html[https://perma.cc/VBV4MAPP]; Erica Werner et al., Trump and Congress spar over next coronavirus economic
package as CBO paints grim picture of what’s to come, WASH. POST (Apr. 24, 2020, 7:34
PM), https://www.washingtonpost.com/us-policy/2020/04/24/trump-cbo-congress-coronavirus/ [https://perma.cc/F29Z-LLWV] (reporting that the emergency aid packages of nearly $3 trillion “approved in two months as policymakers
scramble to arrest the virus’s medical and economic impact”).
56. Kelsey Snell, Lessons From Congress’ Last Experience Helping Rescue An Economy In Free Fall, NPR (Apr. 16, 2020), https://www.wnyc.org/story/lessons-fromcongress-last-experience-helping-rescue-an-economy-in-free-fall/ [HTTPS://
PERMA.CC/8C6U-EUA3]; Adam Tooze, The Normal Economy Is Never Coming Back,
FOREIGN POLICY (Apr. 29, 2020, 8:36 AM), https://foreignpolicy.com/2020/04/
09/unemployment-coronavirus-pandemic-normal-economy-is-never-coming-back/
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distancing and virtual screens substituting for face-to-face contact
abruptly forced individuals and businesses to communicate, transact, and conduct commerce in such a manner that created an unprecedented cloud of anxiety over the nation.57
ii. COVID-19 Contracts Fallout

The dangerous contagion and the stay-at-home orders have
ushered contracts—the fundamental agreements connecting and
facilitating relationships between and among individuals and businesses locally, nationally, and globally—into uncertainty. In the two
months after the outbreak began, more than 200 contracts related
cases were filed in courts across the nation.58 Many of these cases
[HTTPS://PERMA.CC/C5EC-7H43] (“[The]latest U.S. data proves the world is in its
steepest freefall ever—and the old economic and political playbooks don’t apply”).
57. To cope with social distancing, people have moved to Zoom and other
platforms for virtual meetings, conferences, and classes. Dain Evans, How Zoom became so popular during social distancing, CNBC (Apr. 4, 2020, 9:01 AM), https://
www.cnbc.com/2020/04/03/how-zoom-rose-to-the-top-during-the-coronaviruspandemic.html [HTTPS://PERMA.CC/7VUU-Q2MW] (reporting that as “millions of
people being forced to stay home to help stop the spread of COVID-19, many have
found creative ways to virtually stay social through happy hours, trivia nights and
birthday parties. And Zoom, one of the dozens of video conferencing services, has
risen to the top, thanks to intense separation measures and a profound resonance
within this new social distancing culture.”); Tucker Higgins, Coronavirus pandemic
could inflict emotional trauma and PTSD on an unprecedented scale, scientists warn,
CNBC (Mar. 27, 2020, 7:27 PM), https://www.cnbc.com/2020/03/27/
coronavirus-pandemic-could-inflict-long-lasting-emotional-trauma-ptsd.html
[HTTPS://PERMA.CC/PR5K-2BYB] (“Researchers are warning that the coronavirus
pandemic could inflict long-lasting emotional trauma on an unprecedented global
scale. They say it could leave millions wrestling with debilitating psychological disorders while dashing hopes for a swift economic recovery . . . It has left millions
without jobs, sent billions into isolation and forced nearly everyone on earth to
grapple with the feeling that they or those they love are suddenly physically vulnerable. The nature of the disease means that there can be no certainty about when
the worst will pass. “); Kim Lyons, Cuomo issues order allowing New Yorkers to obtain
marriage licenses over Zoom, THE VERGE (Apr. 18, 2020, 4:31 PM), https://
www.theverge.com/2020/4/18/21226544/cuomo-new-yorkers-marriage-licenseszoom-coronavirus [https://perma.cc/L4QU-GHNL].
58. HUNTON ANDREW KURTH, supra note 10. For example, in Holloway v. Planet
Fitness Franchising LLC, the plaintiff sought refunds of gym membership after the
fitness facilities closed due to coronavirus. Complaint at 2, No. 1:20-cv-01868 (N.D.
Ga. Apr. 30, 2020). In Unify Events LLC, v. Mascoli Ent., the plaintiff asserted that
the defendant breached the contract by refusing to refund the plaintiff a speaker
fee after COVID-19 forced a shutdown order that canceled defendant’s conference. See https://www.cognicion.com/covid/ (detailing case A-20-814466-C filed
on May 1, 2020 with the Clark County District Court in Nevada). In Christina Ferrante v. Ratner Companies, plaintiff hair dressers brought a breach of contract
against the defendant for failure of payment of wages accrued during a pay period
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were contract class actions.59 Predictions deem that this litigation
will take years to resolve.
In the global supply chains, parties cannot perform their agreements when borders are shut, quarantines are imposed, and workers become ill or are required to self-isolate.60 Reports of global
supply chain shutdowns range from copper mines in Peru, Apple
component makers in Italy, Germany, Malaysia and South Korea,
GM plants in Detroit, and truck bottlenecks at the German
borders.61
In other sectors, contract nonperformance also emerged during COVID-19. For example, South By Southwest or SXSW, the
famed tech and culture festival that infuses $350 million into Austin
each year was canceled on March 6, 2020 in response to COVID19.62 Holders of platinum badges at $1,600 per person sued SXSW
LLC for ticket refunds after the 2020 festival was canceled.63 They
alleged that SXSW breached its contracts with ticketholders and unjustly enriched itself by refusing to refund the money paid for a
shortened by COVID-19. See Compl. at 4, CASE20007011 (Fla. Cir. Ct. Apr. 24,
2020). Similarly, in Kim v. Sentinel Insurance Co., the plaintiff filed a contract class
action seeking coverage for business loss because the plaintiff could not provide
dental services due to COVID-19. Compl. at 2-5, No. 2:20-cv-00657 (W.D. Wash.
Apr. 30, 2020).
59. Id. HUNTON ANDREW KURTH, supra note 10.
60. For example, China, the world’s manufacturer and supplier, faces many
contract nonperformance issues. On April 20, 2020, China’s Supreme People’s
Court published its “Guiding Opinion on Several Issues Concerning Proper Trial
of Civil Cases Involving COVID-19 Pandemic” to assist lower courts in addressing
contract disputes related to COVID-19. See Timothy W. Blakely et al., China’s Supreme People’s Court Issues Long-awaited Guidance on COVID-19 Related Civil Disputes,
MORRISON FOERSTER (Apr. 22, 2020), https://www.mofo.com/resources/insights/
200422-china-supreme-court-guidance-COVID-19-civil-disputes.html [https://
perma.cc/8867-QLR7].
61. Shawn Donnan et al., A COVID-19 Supply Chain Shock Born In China Is Going Global, BLOOMBERG (Mar. 20, 2020, 6:00 AM), https://www.bloomberg.com/
news/articles/2020-03-20/a-COVID-19-supply-chain-shock-born-in-china-is-goingglobal [https://perma.cc/59JS-E8G2] (reporting that the global chain shutdowns
inside and outside China will have larger impact than the last financial crisis the
world suffered).
62. Avery Hartmans & Rob Price, South by Southwest Festival is the Latest Public
Event Canceled Amid Coronavirus Outbreak, INC. (Mar. 9, 2020), https://
www.inc.com/business-insider/sxsw-canceled-south-by-southwest-coronavirus-announcement.html [https://perma.cc/TM7R-L4NX].
63. Bromley v. SXSW, LLC, No. 1:20-cv-00439 (W.D. Tex. Apr. 24, 2020);
KVUE Staff, South by Southwest sued over no-refund policy after 2020 festival canceled,
KVUE (Apr. 25, 2020) [hereinafter South by Southwest] https://www.kvue.com/article/entertainment/events/sxsw/sxsw-2020-no-refund-lawsuit/269-477a69dc-c7284873-b970-53ea9defe496 [HTTPS://PERMA.CC/X98D-VE7X].
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festival that never occurred.64 Likewise, Coachella, the NCAA Tournament, Rock’n Roll Hall of Fame Inductions, and The Masters,
among others, canceled events that triggered contract disputes.65
Educational institutions emptied their students from classrooms and dormitories, and all abruptly moved to virtual classrooms. Students turned to contract law for redress. For instance,
students brought breach of contract suits against Columbia University, Pace University and Long Island University, as well as all private
institutions in the New York metropolitan area, seeking refund of
tuition and fees paid to have in-person, on-campus classes and activities.66 Universities in the California State and UC systems faced a
similar breach of contract suit brought on behalf of 700,000
students.67
Airline passengers, cruise ship passengers, and theme park fans
frustrated by cancellations and mistreatments brought actions
against the respective businesses.68 In particular, cruise ship passen64. South by Southwest, supra note 63.
65. Matthew V. Wilson & Henry M. Perlowski, Your Event is Cancelled Because of
COVID-19: Breach of Contract or Excused Performance?, ARNALL GOLDEN GREGORY LLP
(Mar. 17, 2020), https://www.agg.com/news-insights/publications/your-event-iscancelled-because-of-COVID-19-breach-of-contract-or-excused-performance/
[HTTPS://PERMA.CC/7447-TQVC]; see also Complaint at 1-2, Tzak v. Live National
Entertainment, 1:20 cv 2482 (N.D. Il Apr. 23, 2020) (contract class against defendants for indefinite postponing of ticketed events) https://www.classaction.org/media/tezak-v-live-nation-entertainment-inc-et-al.pdf [HTTPS://PERMA.CC/Z4CG8LKS].
66. Annie Grayer, Students in New York file class-action lawsuits against 3 universities, claiming that schools have failed to adequately refund fees, CNN (Apr. 25, 2020, 5:57
PM), https://www.cnn.com/2020/04/25/us/student-class-action-lawsuitscoronavirus/index.html [HTTPS://PERMA.CC/X69L-88EZ]; see also Diaz v. Univ. of
S. Cal., No. CV204066DMGPVCX, 2020 WL 5044419, at *1 (C.D. Cal. July 17,
2020).
67. Associated Press, Lawsuit: California Universities Owe Virus-Related Refunds,
U.S. NEWS (Apr. 27, 2020), https://www.usnews.com/news/best-states/california/
articles/2020-04-27/lawsuit-california-universities-owe-virus-related-refunds
[https://perma.cc/3RQD-SCPA] (“The California State University and the University of California systems [are being] sued . . . by students demanding refunds of
some campus fees since the virus pandemic has shut schools and forced learning
online.”); DiCello Levitt: California University Systems Sued on Behalf of More Than
700,000 Students for Refusing to Refund Fees in Wake of Coronavirus Pandemic, BUS.
WIRE (Apr. 28, 2020, 10 :34 AM), https://www.businesswire.com/news/home/
20200428005646/en/DiCello-Levitt-California-University-Systems-Sued-Behalf
[https://perma.cc/N7YS-3N84].
68. For instance, a Six Flags Magic Mountain fan “object[ed] to the park collecting monthly payments for his membership pass while the park is closed due to
the pandemic.” Hugo Martı́n, A coronavirus side effect: lots of lawsuits, L.A. TIMES
(Apr. 21 2020, 3:45 PM), https://www.latimes.com/business/story/2020-04-21/
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gers whose contracts with cruise companies contained limited liability provisions sought damages in the millions against the companies
for misconduct that caused increased COVID-19 transmission and
harm to passengers.69
Many employees in different sectors found themselves suddenly out of work.70 Unemployment benefits could hardly assist
many ready and able workers to make ends meet. Employees without work sued their employers for breach of contract.71 Other employment contract concerns arose when new recruits faced

coronavirus-lawsuits-target-theme-parks-airlines-cruise-ships-others [https://
perma.cc/36FT-XMRX]; see also Complaint, Dusko v. Delta Air Lines, Inc., 1:20 cv
1725, 2020 WL 1969159 (N.D. Ga. Apr. 22, 2020) (contract class action against the
defendant airlines for refunds); see also Ward v. Am. Airlines, Inc., No. 4:20-CV00371-O, 2020 WL 8415080 (N.D. Tex. Nov. 2, 2020).
69. Lucas Manfredi, Coronavirus lawsuits pile up for cruise lines, FOX BUS. (Apr.
19, 2020), https://www.foxbusiness.com/lifestyle/coronavirus-cruise-line-lawsuits
[https://perma.cc/U9XY-QTLE]; Hannah Sampson, Costa Cruises Slapped with Proposed Class-Action Suit over Handling of Coronavirus Aboard Luminosa Ship, WASH. POST
(Apr. 7, 2020), https://www.washingtonpost.com/travel/2020/04/07/costacruises-slapped-with-proposed-class-action-suit-over-handling-coronavirus-aboardluminosa-ship/ [https://perma.cc/MM5M-3NAA] (indicating that the limitation
on the contract to bring an action against the cruise company is one year).
70. See, e.g., Lauren Hepler & Matt Drange, Tech Braces for Layoffs at Startups,
but the Biggest Firms Keep Hiring, PROTOCOL (Mar. 20, 2020), https://
www.protocol.com/coronavirus-tech-startups-layoffs-cuts [https://perma.cc/
3DDW-THQZ] (“A Boston startup laid off nearly one-third of its employees this
week. Insiders and economists say others will follow.”); Kenneth Rapoza,
Coronavirus Impact: U.S. Tech Companies Fear Job Cuts, Income Loss, FORBES (Mar. 13,
2020, 1:55 PM), https://www.forbes.com/sites/kenrapoza/2020/03/13/
coronavirus-impact-us-tech-companies-fear-job-cuts-income-loss/#a57924c5d660
[https://perma.cc/WF9Y-ZG95]; Zack Whittaker, Staff Angered as Charter Prohibits
Working from Home Despite Spread of Coronavirus, TECHCRUNCH (Mar. 16, 2020, 7:14
PM), https://techcrunch.com/2020/03/16/charter-coronavirus-work-home/
[https://perma.cc/J2EZ-A272] (reporting some tech workers who raised safety
concerns were forced to resign).
71. See, e.g., Becky Peterson et al., Cruise Lines Told Ship Workers to Carry on as
Normal as the Coronavirus Spread. Now, Many Crew Members Are Infected or Unemployed,
BUS. INSIDER (Apr. 7, 2020, 1:33 PM), https://www.businessinsider.com/cruiseline-crew-workers-lose-salaries-benefits-over-coronavirus-2020-4 [https://perma.cc/
QC36-WR9Q] (noting that “[c]ruise-ship employees typically work on contracts
that last anywhere from two to 11 months”); Frances Robles, ‘Nobody Cares About the
Little People’: Cruise Crews File Covid-19 Suit, N.Y. TIMES (Apr 14, 2020), https://
www.nytimes.com/2020/04/14/us/coronavirus-cruise-ship-crew-lawsuit.html
[https://perma.cc/M3QX-CSV8]. The complaint filed by crewmembers raises an
issue related to contract and arbitration.
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rescinded offers because employers needed to reduce the
workforce to cope with decreased demand.72
Insured businesses sought coverage for losses and damages
caused by COVID-19 interruption.73 Insurance companies have displayed caution in their payouts.74 The issue of whether such losses
are covered by insurance policies will be subject to litigation on
contract interpretation.75 Universities, facing unprecedented losses,
joined forces and filed a class action lawsuit against their shared
insurers.76
The nursing home industry continues to face an existential crisis. As the death toll climbs in nursing homes across the country,
many nursing home entities face lawsuits for breach of contract, in
addition to negligence and wrongful death.77 The industry is ac72. See, e.g., Casey Sullivan, Some Top Law Firms Are Canceling Summer Associate
Programs While Others Cut Them in Half — Here’s Everything We Know So Far, BUS.
INSIDER (Apr. 16, 2020, 5:59 PM), https://www.businessinsider.com/3-top-lawfirms-delay-start-date-of-summer-associate-program-2020-4 [https://perma.cc/
9DDU-WATK]; Know Your Rights: Coronavirus (COVID-19) and the Workplace, OUTTEN
& GOLDEN (last updated Jan. 6, 2021), https://www.outtengolden.com/know-yourrights-coronavirus-COVID-19-and-workplace [https://perma.cc/37MY-D6D4]
(considering the question: “Can an employer withdraw an offer letter or employment agreement because of changed circumstances, like Covid-19?”).
73. See, e.g., Andrew G. Simpson, P/C Insurers Put a Price Tag on Uncovered
Coronavirus Business Interruption Losses, INS. J. (Mar. 30, 2020), https://
www.insurancejournal.com/news/national/2020/03/30/562738.htm [https://
perma.cc/JE7Y-52G2].
74. Numerous insured businesses and individuals have initiated lawsuits
against insurance companies for refusal to cover business losses caused by COVID19. See Cosmetic Laser, Inc. v. Twin City Fire Ins. Co., No. 3:20-cv-00638 (D. Conn.
filed May 8, 2020); Derrick Scott Williams PLLC v. Cincinnati Ins. Co., No. 1:20-cv02806 (N.D. Ill. filed May 8, 2020); Graileys Inc. v. Hartford Fire Ins. Co., No. 3:20cv-01181 (N.D. Tex. filed May 8, 2020).
75. See, e.g., Would Insurance Policies Cover Losses Related to Coronavirus?, WILLIS
TOWERS WATSON (Feb. 20, 2020), https://www.willistowerswatson.com/en-US/Insights/2020/02/would-insurance-policies-cover-losses-related-to-coronavirus
[https://perma.cc/ZWW7-DCWR] (“Losses related to coronavirus could be covered under different insurance, but circumstances and policy language are
paramount.”).
76. See Lyle Adriano, Hitting the Books: Two MO Universities File Class Action
Against Insurer over Pandemic Losses, INS. BUS. AM. (July 27, 2020), https://
www.insurancebusinessmag.com/us/news/breaking-news/hitting-the-books-twomo-universities-file-class-action-against-insurer-over-pandemic-losses-228899.aspx
[https://perma.cc/8UMV-VW66].
77. See Bethany Blankley, Families Sue Abbott, Nursing Homes Over Coronavirus
Restrictions Causing Isolation of Elderly Residents, THE CENTER SQUARE (Sept. 15,
2020), https://www.thecentersquare.com/texas/families-sue-abbott-nursinghomes-over-coronavirus-restrictions-causing-isolation-of-elderly-residents/article_c850edae-f770-11ea-ae21-27259b7df4fb.html [https://perma.cc/FW6B-

798

NYU ANNUAL SURVEY OF AMERICAN LAW

[Vol. 76:779

tively lobbying state governments for immunity from lawsuits for
owners of the nation’s 15,600 facilities.78
Overall, COVID-19 has not only tormented public health, it has
also punctured through agreements that connect individuals and
businesses. Whether nonperformance should be excused has become the question at the heart of many contract breach disputes.
II.
A BRIEF HISTORY OF THE IMPOSSIBILITY
DOCTRINE
Contract impossibility caused by intervening events is a familiar
doctrine in contract law. The defense of impossibility possesses an
illustrious history rooted in both Roman and Canon laws. In U.S.
legal development, the impossibility doctrine received a modern focus on commercial impracticability in 1916,79 two years before the
VMBL]; Tara Sklar & Nicholas Paul Terry, States Are Making It Harder to Sue Nursing
Homes over COVID-19: Why Immunity from Lawsuits Is a Problem, THE CONVERSATION
(June 9, 2020, 8:19 AM), https://theconversation.com/states-are-making-it-harderto-sue-nursing-homes-over-covid-19-why-immunity-from-lawsuits-is-a-problem139820 [https://perma.cc/8A78-BT5G] (reporting that nursing homes would attempt to prevent residents or their families from filing a lawsuit in courts because
the contracts with nursing homes contain arbitration clauses); A. Bradley Bodamer
et al., COVID-19 Client Primer: Senior Living Facilities, JD SUPRA (May 11, 2020),
https://www.jdsupra.com/legalnews/COVID-19-client-primer-senior-living-45436/
[https://perma.cc/8WJ4-8FBN] (“Traditional class actions against senior living facilities often allege failures to satisfy applicable state and federal regulatory requirements, breach of contract, and violation of residents’ rights and state
consumer fraud statutes.”); Tim Reid, Seattle-Area Nursing Home Hit with Wrongful
Death Lawsuit over Coronavirus Death, REUTERS (Apr. 10, 2020, 9:07 PM), https://
www.reuters.com/article/us-health-coronavirus-lawsuit/seattle-area-nursing-homehit-with-wrongful-death-lawsuit-over-coronavirus-death-idUSKCN21T00Q [https://
perma.cc/HJF3-8XQF]; Priscilla DeGregory, Man Sues Brooklyn Nursing Home for
Failing to Protect Dead Father from COVID, N.Y. POST (May 26, 2020, 5:18 PM), https:/
/nypost.com/2020/05/26/man-sues-brooklyn-nursing-home-where-father-diedfrom-coronavirus/ [https://perma.cc/9WPZ-AWAX]; COVID-19 and Personal Injury
Tort Liability: Preliminary Considerations for Businesses, GIBSON DUNN (May 4, 2020),
https://www.gibsondunn.com/COVID-19-and-personal-injury-tort-liability-preliminary-considerations-for-businesses/ [https://perma.cc/Z82L-KV8Z].
78. Laura Strickler & Adiel Kaplan, Nursing Home Industry Pushes for Immunity
from Lawsuits During Coronavirus Emergency, NBC NEWS (Apr. 27, 2020, 10:17 AM),
https://www.nbcnews.com/health/health-care/nursing-home-industry-pushes-immunity-lawsuits-during-coronavirus-emergency-n1192001 [https://perma.cc/
78N3-G75R].
79. See Mineral Park Land Co. v. Howard, 156 P. 458 (Cal. 1916) (accepting
impracticability as within the meaning of the impossibility defense); see also Transatlantic Fin. Corp. v. United States, 363 F.2d 312, 315 (D.C. Cir. 1966) (quoting
Mineral Park Land) (“A thing is impossible in legal contemplation when it is not
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Spanish influenza swept through the United States, forcing courts
to confront contract nonperformance due to government
lockdowns.
A. The Impossibility Doctrine
The contract doctrine of impossibility enjoys its ancient roots
in Roman law which famously states “impossibilium nulla obligatio
est”80 or “there is no obligation to the impossible.”81 A party is excused from contract performance when performance is impossible
at the time the contract is made, as in the nonexistence of goods in
a sale transaction.82 This is referred to as initial impossibility. The
phrase “Et si consensum fuerit in corpus, id tamen in rerum natura
ante venditionem esse desierit, nulla emptio est” means “Even if
there is agreement on the physical identity of the thing, the
purchase is void if it ceases to exist before the sale.”83 If performance is possible at the time of contract creation but later becomes
impossible after contract creation – e.g., the goods perish before
the delivery date – the party is excused.84 This is referred to as subsequent impossibility.
Scholars from different traditions and countries attempted to
understand and explain the Roman law on the doctrine of impossibility for several centuries.85 The standard of judging impossibility
to excuse contract performance was objective or absolute, not subjective or personal.86 Therefore, a party could not escape liability if
performance was “merely beyond his power.”87 Performance had to
be beyond “anyone’s power”.88 Also, if the party’s performance became impossible after the contract was made, the party could not
practicable; and a thing is impracticable when it can only be done at an excessive
and unreasonable cost.”).
80. Dig. 50.17.185 (Celsus, Digest 8).
81. James Gordley, Impossibility and Changed and Unforeseen Circumstances, 52
AM. J. COMP. L. 513, 514 (2004) (tracing the origins of the impossibility doctrine).
82. Id.; see also Dig. 18.1.15.pr. (Paulus, Ad Sab. 5); Dig. 18.1.57.1 (Paulus, Ad
Plaut. 5).
83. PETER BIRKS, THE ROMAN LAW OF OBLIGATIONS 72 (Eric Descheemaeker
ed., Oxford Univ. Press 2014) (1982).
84. See Gordley, supra note 81, at 514; see also REINHARD ZIMMERMAN, THE LAW
OF OBLIGATIONS: ROMAN FOUNDATIONS OF THE CIVILIAN TRADITION 92 n.2 (1992).
85. See ZIMMERMAN, supra note 8484, at 92 n.2 (tracing and discussing what
Canon lawyers, scholars and jurists in France, Germany and England from medieval time to the 20th century have explained about the Roman text on impossibility
doctrine).
86. Gordley, supra note 81, at 514.
87. Id. (emphasis added).
88. Id.
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avoid liability “merely because he was not at fault in the ordinary
sense of the word.”89
As to the common law tradition, the English courts prior to the
19th Century did “sometimes” accept impossibility as an excuse for
contract nonperformance.90 Examples can be found in which English courts excused performance due to illegality, death, act of
God, and plague.91
In Abbot of Westminster v. Clerke, the Abbot brought an action
against the executors of Leman Clerke for a “plea to debt on bond
for the performance of covenants, and demurrer.”92 Initially, the
Abbot and Clerke entered into an agreement for a term of forty
years for the lease of a rectory.93 The agreement contained several
provisions, including Clerke’s promise to pay for rent, repairs, and
indemnification as stipulated. Further, the agreement provided that
“it should not be lawful” for Clerke to sell “his term to any person
without” first obtaining permission from the Abbot.94 Clerke occupied the rectory and paid his rent accordingly.95 Later, Clerke assigned his rights under the agreement to Payne.96 Upon the
assignment, Payne paid the rent and performed all the covenants.
The Abbot demurred in law.97 The assignment between Clerke
and Payne became illegal because a statute was passed in the “21st
year of the present king” against “spiritual persons occupying
farms.”98 Because the statute only allowed assignments “to a layman,” and Payne was “a spiritual person,” the grant was void.99 Accordingly, there was “no question but that all the covenants are
dispensed with and discharged, for the covenants can continue no
longer than the term has being; for purpose that within the term
the lessee surrender to the lessor.”100 In other words, Payne’s performance was excused as the assignment agreement between
89. Id.
90. Professor Gordley asserts that English courts “sometimes excused a party
who could not perform.” Gordley, supra note 81, at 521. He notes that scholar
Samuel Williston, however, “represented” that “impossibility was no excuse” in
Paradine v. Jane, and that not until Taylor v. Caldwell in 1863 did the doctrine of
impossibility first become a defense in contract nonperformance. Id.
91. Id.
92. Abbot of Westminster v. Clerke (1536) 73 Eng. Rep. 59, 59 (K.B.).
93. Id.
94. Id.
95. Id.
96. Abbot of Westminster, 73 Eng. Rep. at 60.
97. Id.
98. Id. at 61.
99. Id. at 62.
100. Id. at 63.
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Clerke and Payne happened to be illegal.101 Similarly, some current
day businesses are struggling because temporary COVID-19 restrictions make it illegal to perform certain contracts.102
Another old English case that excused contract performance is
Hyde v. Dean of Windsor, decided in 1597.103 The court there recognized that when a covenant was to be performed by a particular
person, but that person died, it could not be performed. Likewise,
in 1624, the court in Williams v. Hide considered the impossibility
excuse where performance became impossible by an act of God. In
that case, the plaintiff declared in consideration that he lent to the
defendant’s wife a horse to be returned upon request. She promised to return the horse, but the horse died before the request was
made. The court excused contract performance since “where the
agreement is possible when made, but afterwards becomes impossible by the act of God, the party is forever discharged.”104
English common law also dealt with nonperformance due to
plague. In Lawrence v. Twentiman, decided in 1668, the court held
101. Id. Peculiarly, some scholars seem to incorrectly identify the facts and
ruling in the case. See Mark B. Baker, “A Hard Rain’s A-Gonna Fall” - Terrorism and
Excused Contractual Performance in a Post September 11th World, 17 TRANSNAT’L L. 1, 15
(2004) (“In Abbot of Westminster v. Clerke, the Court of King’s Bench ruled that if a
seller is to deliver wheat on a given day in another country, and prior to the date of
delivery such performance is made statutorily illegal, the seller is excused from his
contractual obligation.”) (footnote omitted); Philip L. Bruner, Impossibility of Performance in the Law of Government Contracts, 9 U.S. A.F. JAG L. REV. 6, 7 n.10 (1967)
(“Abbot of Westminster v. Clerke, 73 Eng. Rep. 59 (K.B. 1536), in which the promisor
was excused from delivering grain to France when prior to the date of delivery it
became prohibited by law.”); John H. McCreery, Continuity of Contracts and the Euro,
12 N.Y. INT’L L. REV. 55, 67 n.63 (1999) (“This comes from an earlier King’s Bench
case involving two parties contracting for the sale of wheat. The agreement was in
place and then the delivery was made illegal by statute. The court relieved the
seller of liability and the illegality exception was thereafter recognized. See Abbot
of Westminster v. Clerke, 1 Dy. 26b, 28b, 73 Eng. Rep. 59, 63 (K.B. 1536).”); Aaron
Wright, Rendered Impracticable: Behavioral Economics and the Impracticability Doctrine,
26 CARDOZO L. REV. 2183, 2189 n.43 (2005) (“See Abbot of Westminster v. Clerke,
73 Eng. Rep. 59 (K.B. 1536) (holding that a promise to sell a building was excused,
because unknown to either party, the building had burned down prior to the execution of the sales agreement.”)).
102. See Jack Pembroke-Birss et al., Options for businesses when temporary COVID19 restrictions make it illegal to perform a contract, NORTON ROSE FULBRIGHT (Apr.
2020), https://www.nortonrosefulbright.com/en/knowledge/publications/
24ee0083/options-for-businesses-when-temporary-covid-19-restrictions-make-it-illegal-to-perform-a-contract [https://perma.cc/8WGG-6DKN].
103. Hyde v. Dean of Windsor (1597) 78 Eng. Rep. 798 (K.B.).
104. Id.; see also Williams v. Lloyd (1629) 82 Eng. Rep. 95 (K.B.) (holding that
the bailee was discharged from duty to return a horse after the animal had
passed).
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that “as a rule of law, that the presence of the plague in a house is a
good excuse for the non-performance of a covenant to repair by a
particular day but is liable if he does not perform the covenant
within a reasonable time after the plague has disappeared.”105 It
seems that the Court permitted the plague to excuse, suspend, and
later resume contract performance once the plague vanished.
A notable case in which the Court famously did not accept the
impossibility excuse is Paradine v. Jane, decided in 1647.106 In that
case, the plaintiff leased property to the defendant, but the defendant failed to pay rent for three years. The defendant asserted that
the German Prince Rupert and his hostile army of men forcefully
expelled the defendant and occupied the property.107 The defendant therefore could not cultivate the land for profits.108 The defendant sought to excuse his obligation to pay rent. The Court
stated that “when the party by his own contract creates a duty or
charge upon himself, he is bound to make it good. . . notwithstanding the interruption by enemies.”109 The defendant could not escape his obligation to pay unless he included provisions otherwise
in the contract.110 By entering the contract, the defendant enjoyed
the profits as well as “the hazard of casual losses.”111
The above cases illustrate that depending on the facts of the
case, early English courts accepted or rejected the impossibility defense. Absolute performance seemed to be the rule, and even
under the categories of exceptions (illegality, death, act of God,
and plague), courts did not liberally excuse nonperformance. Unlike in Roman law, the English courts in these cases did not distinguish between initial and subsequent impossibility with fault.
Judicial acceptance of impossibility as an excuse at common law was
a recognition of changed circumstances that render the promisor
unable to perform the contract. This English approach to the doctrine of impossibility as an excuse to contract performance, however, originates in Canon law’s doctrine of changed circumstances.
105. H. Rolle, Abridgment 450, Cond. (G), p. 10 (London 1668); see also SEAN
WILKEN & KARIM GHALY, THE LAW OF WAIVER, VARIATION AND ESTOPPEL 29 (2d ed.
2012) (discussing Lawrence v. Twentiman [1611] 1. Rolle Abr. 450, and stating
that the court ruled that the obligation to build the house was suspended whilst
the plague affected the area).
106. Paradine v. Jane (1647) 82 Eng. Rep. 897 (K.B.).
107. Id.
108. Id.
109. Id.
110. Id.
111. Id. at 897.
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B. The Doctrine of Changed Circumstances
A doctrine that runs parallel to the doctrine of impossibility
(or that may be thought of as falling under the umbrella of impossibility) is the doctrine of changed circumstances. Under this doctrine, a party may be excused when, due to changed circumstances
or intervening events after contract formation, parties encounter
difficulties with performing. ‘Changed circumstances’ may encompass a wide variety of scenarios and is not limited to use in certain
categories like death, illegality, and plague. Therefore, it is more
flexible than the common law doctrine of impossibility.112 Modern
courts take this approach, and may consider hardship, high costs
due to market price changes, and route changes due to war to be
changes beyond anticipation and control.113 The doctrine of
changed circumstances addresses these types of contract performance problems. The doctrine originated in Canon law, not Roman
law.114
Under Canon law, although breaking a promise is morally
wrong, a party can legitimately break a promise when circumstances
have sufficiently changed.115 St. Augustine, according to Gratian’s
Decretum, stated that “one need not keep a promise to return a
sword to a person who has become insane.”116 Decretum included
that the condition for a promise was whether “matters remain in
the same state.”117 The medieval Italian jurist Baldus de Ubaldis
later read this condition concerning promises into the civil law as
clausula rebus sic habentibus, or “frustration or failure of basis,” as it is
known in common law.118
The great Thomas Aquinas, in the 13th century, relied on a
theory of equity to argue that a promise is a kind of law, and the law
is not binding in circumstances under which the promisor did not
intend to be bound.119 In the 16th and 17th centuries, Thomas
Aquinas’ view continued – the promisor is not bound if the
changed circumstance constitutes the “unique reason” or “unique
112. See Transatlantic Fin. Corp. v. United States, 363 F.2d 312, 315 (D.C. Cir.
1966) (“The doctrine of impossibility of performance has gradually been freed
from the earlier fictional and unrealistic strictures . . . .”).
113. See Mineral Park Land Co. v. Howard, 156 P. 458, 460 (Cal. 1916); Transatlantic Fin. Corp., 363 F.2d at 316.
114. Gordley, supra note 81, at 525–26.
115. Id.
116. MARTIN HOGG, PROMISES AND CONTRACT LAW: COMPARATIVE PERSPECTIVES
80 (2011). Hogg notes that both Cicero and Plato had used similar examples. Id.
117. Id.
118. Id.
119. Id. at 40.
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cause” for performance of the promise or the “presumption of
facts” for the condition.120
As mentioned above, the English court decisions that accepted
impossibility as an excuse to contract performance had origins in
Canon law’s doctrine of changed circumstances. One of the leading
English cases in contract law embracing the doctrine of changed
circumstances is Taylor v. Caldwell of 1863, in which Judge Blackburn released the owner of a music hall from a contractual obligation after the hall was destroyed by fire.121 Judge Blackburn
recognized that performance of the contract was impossible as the
hall ceased to exist, preventing the party from fulfilling its obligation.122 Today, Taylor v. Caldwell is often erroneously celebrated as
the case that established the doctrine of impossibility as an excuse
for contract nonperformance in common law, but English courts
previously accepted impossibility excuses in the 1500s.123
However, in practice, contract performance is rarely excused
based on supervening events that render the performance impossible.124 While recognizing the existence of the doctrine, courts usually rule against the party asserting the defense. The rarity of
accepting the changed circumstances or supervening events excuse
for contract nonperformance is interestingly consistent with the Roman law’s objective standard for judging impossibility. It seems that
both Roman law and Canon law influenced American courts’ approach to the impossibility defense; the constrained application of
120. Id.
121. Taylor v. Caldwell (1863) 122 Eng. Rep. 309 (KB); Gordley, supra note
81, at 521 (noting that other scholars assert that Judge Blackburn’s decision came
from civil law).
122. While Blackburn based the impossibility excuse on civil law, scholars
have criticized Blackburn for conflating the doctrine of impossibility with the implied condition in Taylor v. Caldwell. Gordley, supra note 81, at 521–523; see also
William Warwick Buckland, Casus and Frustration in Roman and Common Law, 46
HARV. L. REV. 1281, 1287–89 (1933). In the United States, scholars and courts later
rejected the implied condition rationale for accepting impossibility of performance. See Opera Co. of Bos., Inc. v. Wolf Trap Found. for Performing Arts, 817 F.2d
1094, 1097-1102 (4th Cir. 1987).
123. Taylor v Caldwell, WIKIPEDIA, https://en.wikipedia.org/wiki/Taylor_v_Caldwell (last visited June 12, 2020) [https://perma.cc/G827-W8A5]; Joshua
M. Cartee & William M. Mattes, Origins of the Force Majeure Clause and Impossibility of
Contractual Performance Defense, NAT. L. REV. (March 19, 2020), https://
www.natlawreview.com/article/origins-force-majeure-clause-and-impossibility-contractual-performance-defense [https://perma.cc/4MWS-HCB5].
124. See, e.g., Opera Co. of Bos., Inc., 817 F.2d at 1098-99 (explaining the rejection of the implied condition by Corbin and Williston, and the Virginia Supreme
Court).
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the doctrine of changed circumstances reaffirms the sanctity of the
contract that the parties freely entered.125
Fifty years after Taylor v. Caldwell, the California Supreme
Court issued a seminal decision in Mineral Park Land Co. v. Howard.126 The Court devised relief in a contract where performance is
not impossible, but is more physically difficult or substantially
higher in cost than what the parties had planned.127 In other words,
the California Supreme Court focused not on impossibility to perform, but on commercial impracticability of carrying out the contractual obligation.128 Under commercial impracticability, courts
dictate that three requirements must be present in evaluating
whether the plea of impossibility is viable.129 First, something unexpected must have occurred.130 Second, the parties to the contract
neither anticipated nor allocated the risk of the contingency, either
by agreement or custom.131 Finally, the occurrence of the contingency rendered the contract performance commercially
impracticable.132
Two years after the pragmatic approach to the doctrine of impossibility by the California Supreme Court in Mineral Park Land v.
Howard, the Spanish flu swept through the United States and the
125. The rationale for constrained application of the impossibility excuse was
expressed by the U.S. Supreme Court in Dermott v. Jones, 69 U.S. 1, 8 (1864): “The
principle which controlled the decision of the cases referred to rests upon a solid
foundation of reason and justice. It regards the sanctity of contracts. It requires
parties to do what they have agreed to do. If unexpected impediments lie in the
way, and a loss must ensue, it leaves the loss where the contract places it. If the
parties have made no provision for a dispensation, the rule of law gives none. It
does not allow a contract fairly made to be annulled, and it does not permit to be
interpolated what the parties themselves have not stipulated.” See also Jennifer Camero, Mission Impracticable: The Impossibility of Commercial Impracticability, 13 U. N.H.
L. REV. 1, 1 (2015).
126. Mineral Park Land Co. v. Howard, 156 P. 458 (Cal. 1916).
127. See id. at 460 (excusing performance where the defendant had agreed to
remove the gravel from the plaintiff’s land but encountered substantially higher
cost than anticipated due to the later discovered fact that the gravel was under
water).
128. See also Opera Co. of Bos., Inc., 817 F.2d at 1099-1100 (tracing and discussing the evolution of the impossibility of performance doctrine under the Restatement (Second) of Contracts); John Delikanakis & Gil Kahn, Force Majeure Clauses
and the Impossible and the Impractical, SNELL & WILMER (Apr. 7, 2020), https://
www.swlaw.com/publications/legal-alerts/2739 [https://perma.cc/M5EC-GERV].
129. See Transatlantic Fin. Corp. v. United States, 363 F.2d 312, 315–16 (D.C.
Cir. 1966).
130. Id.
131. Id.
132. Id.
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rest of the world, grinding everything to a standstill in 1918. As the
country was locked down, parties to contracts began to raise impossibility as a defense to nonperformance.
III.
IMPOSSIBILITY IN THE AGE OF THE SPANISH FLU
A rare opportunity to understand the operation of the doctrine of impossibility in the age of the Spanish flu is present in three
opinions decided by the Supreme Courts of North Dakota, Ohio,
and Oregon. The cases involve similar facts. All three were contract
disputes in which bus drivers sought payments from their respective
school employers for the period of time that schools were forced to
close to prevent the spread of the Spanish flu. Each state Supreme
Court addressed the defense of impossibility and resolved the
breach of contract claims differently. As seen below, the courts ignored the pragmatic approach of commercial impracticability espoused by Mineral Park Land v. Howard.
A. Fractured North Dakota Supreme Court’s Decision on Impossibility
In April 1921, the Supreme Court of North Dakota addressed a
contract interrupted by the Spanish flu of 1918.133 The plaintiff,
William Sandry, was a school bus driver who signed a contract with
the defendant Brooklyn School District to transport students and
teachers during the school year of 1918-1919. According to the contract, the District would pay Sandry $65 per month for his bus driving services for nine months, commencing on September 23, 1918.
The contract did not contain any provision relating to relieving the
parties from performance by reasons beyond their control.134
Two weeks into the school year, in early October, the District
closed the schools on the account of the Spanish flu sweeping
across the country. The District made its decision based on an order promulgated by the county board of health, which directed the
school board to close all schools and places of amusement.135 The
order also stated:
“This is not only a board of health measure, but it is the substance of a telegram received by the State Board of Health
133. Sandry v. Brooklyn Sch. Dist. No. 78, 182 N.W. 689, 691 (N.D. 1921).
134. Id. at 690 (stating that the contract provides “. . . [t]hat the school board
may at any time cancel this contract in case of the nonperformance of this agreement by the driver, or in case of the discontinuance of school”). The District did
not cancel the contract with Sandry. Id. at 691.
135. Id. at 691 (Robinson, J., concurring).
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from the Surgeon General at Washington. It is therefore a war
measure.”
The flu was infectious and fatal.136 The District paid Sandry for
the two weeks of service and stopped payments for the subsequent
13 weeks while the schools remained closed. The District resumed
payments to Sandry when the schools reopened in January 1919.
Sandry brought an action for breach of contract, alleging that
he was at all times ready to perform his services under the contract,
but the District breached by failing to provide compensation as
stated under the contract. Sandry argued that his contract should
be treated similarly to the teachers’ contracts, as the teachers in the
District did not perform during the school closures, but nevertheless received compensation.137 The jury found in favor of Sandry
and the District appealed.
In a divided 3-2 decision, the Supreme Court of North Dakota
penned a total of four opinions. The majority opinion first squarely
rejected Sandry’s argument that the bus driver should be treated
similarly to teachers for compensation during school closures
caused by the influenza outbreak.138 The majority believed that the
“true intention of the parties” could not be that Sandry should be
paid for the thirteen weeks of “holding in readiness” because it required “so little inconvenience” on the driver’s part to remain ready
to perform.139
The majority instead applied the “ordinary rule applicable to
personal service contracts,” that they are subject to an “implied condition” of ability to perform on one side and of ability to receive
performance on the other.140 Although the majority did not apply
the doctrine of impossibility, it acknowledged the doctrine and
identified examples of when it might be invoked: “sickness or death
of either party or the inability of one party to give or receive performance, occasioned by the prevalence of an epidemic.”141 Ultimately, the majority concluded that Sandry was not allowed to
recover the stipulated compensation for the thirteen weeks of
school closure because Sandry’s two weeks of performance before
the school closure failed to constitute substantial performance of
136. Id.
137. Id. at 690 (stating that under the relevant statute governing teachers’
contracts, the epidemic was not grounds for discontinuing teachers’ compensation
if the teachers remained ready to perform).
138. Sandry v. Brooklyn Sch. Dist. No. 78, 182 N.W. 689, 690 (N.D. 1921).
139. Id. at 691.
140. Id.
141. Id.
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the nine-month contract.142 Unlike the majority, which did not focus much on the influenza epidemic in its reasoning, Justice Robinson penned a concurring opinion and took judicial notice of the
infectious and fatal disease that alarmed the nation and forced the
closing of the school.143 The influenza “was an act of God,” but Sandry and other bus drivers “had due notice” of the school closing.144
Consequently, Justice Robinson believed, “there was no occasion
for any watchful waiting” as claimed by Sandry.145 Because Sandry
did not perform any service during the thirteen weeks of
mandatory school closure and the District was “not responsible for
the epidemic or the closing of the school,” the District “had no
power to contract for the payment at the time when the school was
closed.”146 The concurring opinion emphasized that “[n]o man is
responsible for that which no man can control.”147 Therefore, the
trial court’s jury instruction was erroneous; the District was rightful
in closing the school “by compulsion and by act of God.”148 The
District was not liable to Sandry for his “idleness” during school
closure.149
Two justices – Bronson and Grace – issued dissenting opinions.
Justice Bronson first noted that the majority opinion treated the
contract as continuous for the entire nine months and, therefore,
that Sandry’s two weeks of service before school closure failed to
qualify as substantial performance.150 Contrary to the majority opinion, Justice Bronson emphasized that there was no breach of the
contract by Sandry either “presumed or proved” at trial.151 Moreover, Sandry was ready to perform but was preventing from doing so
by the District’s action of closing the schools.152 The jury found that
the District’s school closure constituted breach of the contract.153
Consistent with the law, Sandry suffered from defendant’s breach
and should recover “the detriment proximately caused through the
breach of a contract.”154
142.
143.
144.
145.
146.
147.
148.
149.
150.
151.
152.
153.
154.

Id.
Id. at 691 (Robinson, J., concurring).
Id.
Id.
Id.
Id. at 692.
Sandry v. Brooklyn Sch. Dist. No. 78, 182 N.W. 689, 691-92 (N.D. 1921).
Id. at 692 (Robinson, J., concurring).
Id. at 692 (Bronson, J., dissenting).
Id.
Id.
Id.
Id.
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Justice Grace, authoring the other dissenting opinion, focused
on the definite nature of the contract between Sandry and the District, as the agreement was for a predetermined period of time with
specified compensation, rights, and duties.155 The jury reviewed
and relied on the evidence at trial and found for Sandry as the
party who substantially performed the contract.156 Justice Grace disagreed with the majority’s construction of the contract and argued
that the ruling would render similar contracts in the future “of little
force or effect.”157
In summary, the divided North Dakota Supreme Court exhibited discomfort with the impossibility doctrine and the supervening
event of the Spanish flu as an excuse for the District’s refusal to pay
the bus driver. The majority barely mentioned the epidemic as an
excuse but focused solely on the driver’s failure to substantially perform as a bar to recovery of payment for the driver.
B. The Ohio Supreme Court, Rejection of Impossibility, and Lack of
Contingencies in Contractual Terms
The Supreme Court of Ohio decided a similar case during the
same period of time, Montgomery v. Board of Education of Liberty TP.,
Union County, in which it rejected the impossibility defense.158 Notably, the Supreme Court of Ohio’s decision was unanimous;159 there
were no separate concurring opinions.160
In this case, plaintiff Homer Montgomery was a bus driver for
the Board of Education of Liberty township.161 Pursuant to the contract entered by the parties, Montgomery agreed to transport students in the school district during the school term of about 8
months at a rate of $3 per day, payable monthly.162 The contract
contained no provision relating to relieving the parties from their
obligations by reason of any conditions which might thereafter
arise.163 During the contractual period, the Board closed the
schools until further notice due to the influenza at the order of the
local board of health.164
155. Sandry v. Brooklyn Sch. Dist. No. 78, 182 N.W. 689, 692 (N.D.
1921)(Grace, J., dissenting).
156. Id.
157. Id.
158. 131 N.E. 497, 498 (Ohio 1921).
159. Id. at 498.
160. Id.
161. Id. at 497.
162. Id.
163. Id.
164. Montgomery, 131 N.E. at 497.
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Montgomery was ready and able to perform the contract during the period that the schools were closed, but he did not receive
payments for this time. He brought a breach of contract action
against the Board. The trial court rendered a judgment in his favor,
but the Court of Appeals reversed on the ground that the performance of the contract during the influenza period was made impossible by order of the health authorities.165 The case then proceeded
to the Supreme Court of Ohio.166
The Ohio Supreme Court held that Montgomery was entitled
to compensation per the contract. First, the Court opined that
Montgomery, a bus driver for the public school, should be treated
similarly to the teachers and saw no reason to treat the bus drivers
differently.167
Second, abiding by the contract, Montgomery was ready to perform during the entire contractual period and could not mitigate
the damages.168 Specifically, he could not make any other arrangements which would “interfere with his constant readiness to resume
the active discharge of the duties imposed.”169 In fact, as the Ohio
Supreme Court noted, Montgomery fully engaged himself in transporting the students once school resumed.170
In the end, the Court concluded that because the contract did
not include any contingency, the law “will not insert by construction for the benefit of one of the parties an exception or condition
which the parties either by design or neglect have omitted from
their own contract.”171 The court reversed the judgment rendered
by the Court of Appeals.
In reaching its decision, the Court did not engage in any analysis relating to the doctrine of impossibility as raised on appeal by
the board. In other words, only the four corners of the contract
controlled. As the contract was silent on the occurrence of an act of
God, an epidemic, or an act by the other party that would render
165. Id. at 497 (Synopsis).
166. Id.
167. Id. at 498.
168. Id. at 498 (“During all such period, therefore, upon each school day, his
time and service and the service of his team, which he must necessarily provide and
constantly maintain, continued subject to the order of the board of education; and
his employment, in so far at least as it prevented his engagement in other occupation or undertaking inconsistent with his duties under his contract, was continuous
throughout all of the period in question.”).
169. Id.
170. Montgomery, 131 N.E. at 498.
171. Id.
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performance impossible, the Supreme Court of Ohio was unwilling
to import the missing term into the contract.
In summary, the Ohio Court’s unanimous decision is different
from the North Dakota Court’s decision with respect to the impossibility defense. While the North Dakota Supreme Court found for
the defendant on grounds of substantial performance, the Ohio Supreme Court found for the plaintiff because, on its view, the terms
of the contract govern when the contract fails to include a
contingency.
C. The Oregon Supreme Court, Act of Law and Impossibility
The Oregon Supreme Court also addressed the impossibility
defense in a breach of contract case brought by a school bus driver
against a school district172 in Crane v. School District. No. 14 of Tillamook County 173 The bus driver signed a contract with the school to
transport pupils during the school year. However, on October 1,
1918, the Surgeon General of the United States issued a public
health order to state health officers of all states to investigate closing schools.174 Nothing in the order required schools to be
closed.175 Nevertheless, the Oregon state health officer by “order of
the Surgeon General of the United States” issued and directed the
county health officers to close all schools in the state.176
Crane drove the bus from September 16 until October 14
when the school was closed. The school paid Crane for the weeks
that he transported the students. During the school closure, Crane
was ready, able, and willing to furnish the transportation per the
contract.177 The school refused to pay Crane for the four months of
school closure from October 14, 1918 to February 10, 1919. In a
non-jury trial, the lower court ruled in favor of Crane.178
172. Crane, 188 P. at 715 (1920)
173. Id. at 713.
174. Id. at 713-14.
175. Id.
176. Id. at 714. “The letter signed by Robert E.L. Holt, acting state health
officer to the local health officers states as follows: “ ‘Portland, October 8, 1918.
“ ‘Dr. R. T. Boals, County Health Officer, Tillamook, Oregon. Dear Doctor: By order of the Surgeon General of the United States Public Health Service, you are
directed in case of the appearance of an outbreak of influenza in your community
to discontinue all public meetings and close all schools and places of public amusement. Report immediately any cases occurring.’ ”
177. Crane v. Sch. Dist. No. 14 of Tillamook Cty., 95 Or. 644, 188 P. 712, 713
(1920)
178. Id. at 714.
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The District asserted the defense of impossibility. It argued
that the contract was entered into by the parties with the understanding that the school year would continue in the usual and ordinary course and that it “would not be suspended or interrupted by
extraordinary casualty, operation of law, or orders or directions
from authorities of the state or federal government, or other
causes, over which neither party was responsible.”179 Specifically,
the District argued that it was excused from performing the contract because the “performance [was] rendered impossible by an
act of law” as ordered by the local health officers in response to the
Surgeon General’s order.180
The Oregon Supreme Court first rejected the argument that
the school was closed by operation of law because the Surgeon General’s order did not explicitly direct schools to close.181 In addition,
the Court stated that the Oregon board of health possessed no authority to close schools; the board’s duty was “to make and enforce
quarantine regulations” which “does not embrace or carry with it
the authority to close public schools.”182 Consequently, the closure
of the schools was not an act of law and would not suspend the
contract between Crane and the District.183
Next, the Oregon Supreme Court focused on the terms of the
contract. The contract was expressly confined to the transportation
of students to and from school.184 The contract did “not contain
any provisos or exceptions, and no order was made by any one
which would in any manner prohibit the carrying out of its
terms.”185 That meant the District was bound by the contract’s
terms to perform its obligation to pay Crane.186
179. Id. at 713.
180. Id. at 715. (according to the defendant “[w]here from the nature of the
contract it is evident that the parties contracted on the basis of the continued
existence of the person or thing to which it relates, the subsequent perishing of
the person or thing will excuse performance. One of the conditions implied in a
contract is that the promisor shall not be compelled to perform if performance is
rendered impossible by an act of law”)
181. Id. at 715 (“[T]here is nothing in the order of the Surgeon General of
October 8, 1918, authorizing or directing that all public meetings should be discontinued, or that schools or places of public entertainment should be closed.
Nothing is said about closing schools. There is no reference to them whatever.”).
182. Crane v. Sch. Dist. No. 14 of Tillamook Cty., 95 Or. 644, 188 P. 712, 715
(1920).
183. Id. at 716.
184. Id.
185. Id.
186. Id.
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As to the defense of impossibility, the Court rejected it outright
in the following statement:
. . . when a party voluntarily undertakes to do a thing without
qualification, per formance [sic] is not excused because by inevitable accident or other contingency not foreseen it becomes
impossible for him to do the act or thing he agreed to do, is
well settled.
The Court adhered to the general rule of contract construction that
“[w]here no express or implied provision as to the event of
impossibility can be found in the terms or circumstances of the
agreement. . .the promisor remains responsible for damages, notwithstanding the supervening impossibility or hardship.”187 The
Court affirmed the judgment of damages in the amount of $380 in
favor of Crane.
In summary, the Oregon Court’s decision is close in reasoning
to the Ohio Court’s decision in its rejection of the impossibility doctrine. Both courts refused to intervene and held that the terms of
the contract alone governed the parties’ obligations. Moreover, the
Oregon Court declined to accept an excuse based on “act of law” in
this context.
IV.
INVOKING THE IMPOSSIBILITY DOCTRINE IN THE
COVID-19 PANDEMIC
Numerous law firms’ websites, news alerts, and articles highlight impossibility as a defense for contract nonperformance in the
age of the COVID-19 pandemic.188 These publications often men187. Id.
188. See generally Michael J. Dunne et al., COVID-19 and Contracts: Potential Impacts of the Pandemic on Private Agreements?, DAY PITNEY ADVISORY (Mar. 23, 2020),
https://www.daypitney.com/insights/publications/2020/03/23-covid19-and-contracts-potential-impacts [https://perma.cc/ZY9X-RD22]; Adam Hakki et al., Analysis of Non-Performance of Contractual Obligations in Light of the COVID-19 Pandemic,
SHEARMAN & STERLING (Apr. 20, 2020), https://www.shearman.com/perspectives/
2020/04/analysis-of-non-performance-of-contractual-obligations-in-light-of-the-COVID-19-pandemic [https://perma.cc/D6YU-99T3] (“[A] party might seek to
excuse nonperformance of its contractual obligations pursuant to the related common-law doctrines of impossibility, impracticability of performance, or frustration
of purpose.”); Kyle W. Robisch, Contracts, Compliance, and Coronavirus – Defenses to
Nonperformance in the Age of Coronavirus, BRADLEY (Apr. 13, 2020), https://
www.bradley.com/insights/publications/2020/04/contracts-compliance-andcoronavirus-defenses-to-nonperformance-in-the-age-of-coronavirus [https://
perma.cc/8YWA-CSLF].
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tion the doctrine along with citations to a couple of cases, suggesting that the defense is readily available and that courts are
willing to extend the defense to nonperformance caused by the
contagion and governments’ stay-at-home orders.189 Contrary to
these assertions, as legal precedent demonstrates, the success of the
impossibility defense in the age of COVID-19 is highly uncertain for
the following reasons.
First, courts are generally very reluctant to apply the impossibility defense doctrine to excuse contract nonperformance.190 They
preserve the sanctity of the contract by holding the parties to their
obligations pursuant to the contract terms.191 As seen in the cases
described in the previous section, the Oregon and Ohio Supreme
189. Jarrett M. Behar, Contract Law: The COVID-19 Shutdown and the Impossibility of Performance Defense, CERTILMAN BALIN LLP (last visited June 15, 2020), https://
certilmanbalin.com/contract-law-the-COVID-19-shutdown-and-the-impossibility-ofperformance-defense/ [https://perma.cc/BX95-CWTP] (discussing contract nonperformance cases prior to COVID-19); Christina Laun Fugate et al., Coronavirus
(COVID-19): Excusing Contract Performance, ICE MILLER LLP (March 20, 2020),
https://www.icemiller.com/ice-on-fire-insights/publications/coronavirus(COVID-19)-excusing-contract-performa/ [https://perma.cc/H7BQ-TNGL]
(“[R]ecent COVID-19 federal, state and local government containment restrictions
bring into play other contract law doctrines such as impracticability, impossibility
and frustration of purpose. Each of which can serve to excuse contract performance.”); Cathy T. Moses et al., California Contractual Enforceability Issues Arising in the
Wake of COVID-19: Force Majeure, Frustration, and Impossibility, COX, CASTLE & NICHOLSON LLP (last visited June 15, 2020), https://www.coxcastle.com/news-and-publications/2020/california-contractual-enforceability-issues-arising-in-the-wake-ofCOVID-19-force-majeure-frustration-and-impossibility [https://perma.cc/X58R-Z2K6]
(“The doctrine applies where performance is subsequently prevented or prohibited by a judicial, executive or administrative order made with due authority by a
judge or other officer of the United States, or of any one of the United States. In
order to be an excuse for nonperformance of a contract, the impossibility of performance must attach to the nature of the thing to be done and not to the inability
of the obligor to do it.”).
190. See, e.g., Ala. Football, Inc. v. Greenwood, 452 F. Supp. 1191, 1196 (W.D.
Pa. 1978) (finding no court in Alabama has extended the “impossibility of performance in a situation similar to the instant case.”); Gulf Oil Corp. v. Southland
Royalty Co., 478 S.W.2d 583, 590 (Tex. App. 1972) (quoting EARL A. BROWN, ET
AL., THE LAW OF OIL AND GAS LEASES, ch. 13, § 13.05 (2d ed. 2021)) (“The courts
appear reluctant to overturn what they have called ‘a well established rule’ that
impossibility of performance will not excuse a party from complying with the obligations of a contract, especially where the performance becomes impossible after
the contract is executed.”).
191. Kel Kim Corp. v. Cent. Mkts., Inc., 519 N.E.2d 295, 296 (N.Y. 1987)
(“While such defenses [of impossibility] have been recognized in the common law,
they have been applied narrowly, due in part to judicial recognition that the purpose of contract law is to allocate the risks that might affect performance and that
performance should be excused only in extreme circumstances.”).
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Courts rejected the impossibility defense in school bus driver actions where the school districts refused to uphold their end of the
agreements while school remained closed.192 The schools declined
to pay the bus drivers based on local government orders to close
schools.193 The Oregon and Ohio Supreme Courts adhered to the
general rule that parties to a contract are obligated to perform according to the contract terms.194 The intervening events of infectious contagion and government orders failed to persuade the
courts to deviate from general contract rules.195
Second, in considering the defense of impossibility, courts prefer that parties anticipate and include contingency provisions in the
contract.196 If the contract terms do not include contingency provisions, courts typically decline to incorporate additional terms.
Courts do not wish to redraft contracts for the parties. For instance,
the bus driver contracts during the Spanish 1918 influenza did not
contain terms relating to school closures by operation of law or acts
of God.197 Both the Ohio and Oregon Supreme Courts restricted
the interpretation of the contract to what was within the four corners of the contract.198 As the nonperforming parties, the school
boards in the bus driver suits had to pay the drivers the agreed
upon monthly sums for the time the schools were forced to close.199
Third, a successful impossibility defense seems to require literal impossibility, not mere impracticability due to hardship or increased costs. The modern approach adopted by the California
Supreme Court in Mineral Park Land v. Howard advocates for a definition of impossibility that means the performance is impracticable
due to either physical difficulty or substantially higher cost compared to the original cost anticipated by the parties.200 Seemingly
192. Montgomery v. Bd. of Educ., 131 N.E. 497 (Ohio 1921); Crane v. School
Dist., 188 P. 712 (Or. 1920).
193. Montgomery, 131 N.E. at 497; Crane, 188 P. at 713.
194. Montgomery, 131 N.E. at 497–98; Crane, 188 P. at 716.
195. Montgomery, 131 N.E. at 498; Crane, 188 P. 712 at 715.
196. Crane 188 P. at 715.
197. Montgomery, 131 N.E. at 497; Crane,188 P. at 713.
198. Montgomery, 131 N.E. at 498; Crane, 188 P. at 715.
199. Montgomery, 131 N.E. at 497 (ruling for the bus driver); Crane, 188 P. at
716 (ruling for the bus driver).
200. See Nicholas R. Weiskopf, Frustration of Contractual Purpose—Doctrine or
Myth?, 70 ST. JOHN’S L. REV. 239, 270 n.126 (1996) (noting that leading Contracts
scholars like Williston and Corbin had long acknowledged that “the traditional
reluctance of American courts to excuse a performance made significantly more
expensive than anticipated by supervening circumstance”); JAMES BROOK, SALES
AND LEASES: EXAMPLES & EXPLANATIONS 451 (7th ed. 2015) (“In point of fact the
courts have been very reluctant to give any credence to the impossibility defense
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consistent with Mineral Park Land, the Ohio and Oregon Supreme
Court decisions declined to excuse the school boards. The excuse
for nonperformance advanced by the school boards was neither the
increased degree of physical difficulty nor substantially higher
cost.201 The bus drivers did not demand higher payments; they requested the sums specified in the agreements.202 The schools did
not assert that they were unable to pay.203 Impossibility vis-à-vis impracticability due to difficulty or cost therefore was not at issue.204
Impossibility must be present but was not.205 Yet, what does impossibility really mean? The Ohio and Oregon Supreme Courts avoided
this type of question by focusing instead on the general contract
principle of holding parties to their obligations per contract
terms.206 Likewise, the North Dakota Supreme Court’s majority
opinion in Sandry v. Brooklyn School Dist. No. 78 of Williams County
brushed aside any discussion of impossibility. Instead, the Sandry
majority excused the board’s payment nonperformance by ruling
against the driver for failure to substantially perform because of the
weeks of school closures due to the Spanish flu.207
Finally, contract law varies from state to state. Aptly illustrating
the differences are the decisions rendered by each of the highest
courts of North Dakota, Ohio and Oregon on similar facts, claims,
and excuses during the Spanish flu in 1918.208 Although the contract law of all three states recognized the doctrine of impossibility,
the highest court of each of the three states articulated different
rationales, focused on different issues, and presented different nuances in reaching their decisions.209 The Oregon Supreme Court
questioned the “operation of law” as the intervening event causing
school closures.210 The Ohio Supreme Court was concerned that to
accept the impossibility defense would be to impose additional
under § 2-615 where the fundamental problem is just that a seller’s own costs have
gone up or because completion of the contract could only be done at a loss to the
seller.”).
201. Montgomery, 131 N.E. at 497 (the school board relied on the school shutdown pursuant to a local health officer’s order); Crane, 188 P. at 715 (the school
board advanced the excuse of nonperformance due to act of law).
202. Montgomery, 131 N.E. at 497; Crane, 188 P. at 714.
203. Montgomery, 131 N.E. at 497; Crane , 188 P. at 714.
204. Montgomery, 131 N.E. at 497, 498; Crane, 188 P. at 714.
205. Montgomery, 131 N.E. at 497, 498; Crane, 188 P. at 714.
206. Montgomery, 131 N.E. at 497–98; Crane,188 P. at 715.
207. 182 N.W. 689, 691 (N.D. 1921).
208. Id. at 691; Montgomery, 131 N.E. at 497; Crane, 188 P. at 712.
209. See III(A)-(C), supra.
210. Crane, 188 P. at 715.
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terms unintended by the parties to the contract.211 The North Dakota Supreme Court did not credit the excuses for nonperformance asserted by the school board and found different reasons for
ruling in favor of the school board.212
Based on the above precedents, a party that advances impossibility as a defense for contract nonperformance in the age of the
COVID-19 pandemic will encounter an uphill challenge. If the
terms of the contract do not contain contingency provisions related
to a contagion or government orders, courts may not wish to read
additional terms to the contract.213 Also, if true hardship and substantially higher costs are lacking, the nonperforming party will
find that the defense of impossibility is quite difficult to invoke successfully.214 Moreover, some jurisdictions are stringent in their approach to the impossibility defense.215 For instance, New York
courts require that the party asserting the impossibility doctrine
must prove that: (1) the event or “destruction of the subject matter
of the contract or the means of performance” makes performance
objectively impossible; (2) the event was unforeseeable; and (3) the
parties did not assume the risk of the occurrence in the contract.216
211. Montgomery, 131 N.E. at 498.
212. Sandry, 182 N.W. at 691.
213. See generally Montgomery, 131 N.E. at 497; Crane, 188 P. at 715.
214. See Montgomery, 131 N.E. at 497; Crane, 188 P. at 716.
215. The modern approach to the doctrine of impossibility is epitomized in
the California Supreme Court’s decision in Mineral Park Land v. Howard and the
Restatement (Second) of Contracts. See Opera Co. of Bos., Inc., 817 F.2d at
1097–1102 (discussing the evolution of the impossibility of performance doctrine
from Taylor v. Caldwell to present day); Restatement (Second) of Contracts § 263,
§ 265 (Am. L. Inst. 1981).
216. Kel Kim Corp.v. Cent. Mkts., Inc., 519 N.E.2d 295 (N.Y. 1987). See also
Bank of Am. Nat’l Trust & Sav. Ass’n v. Envases Venezolanos, S.A., 740 F. Supp.
260, 267 (S.D.N.Y. 1990) (finding that “the risk which causes the alleged impossibility of performance is foreseen, accounted for, and allocated in the contract,
failure to perform cannot be excused.”); In re Dayton Seaside Assocs. #2, L.P., 257
B.R. 123, 139 (Bankr. S.D.N.Y. 2000) (finding that the city’s refusal to grant the tax
abatement did not constitute contract impracticability as the problems associated
with the rent control program were known and foreseeable, and the debtor therefore assumed the risks); Kolodin v. Valenti, 979 N.Y.S.2d 587, 589 (N.Y. App. Div.
2014) (extending the impossibility doctrine because the situation was unforeseeable and caused the contract performance to be “objectively impossible by law.”);
YPI 180 N. LaSalle Owner, LLC v. 180 N. LaSalle II, LLC, 933 N.E.2d 860, 884-85
(Ill. App. Ct. 2010) (“The doctrine excuses performance where performance is
rendered objectively impossible due to destruction of the subject matter of the
contract or by operation of law . . . The party advancing the doctrine must show
that the events or circumstances which he claims rendered his performance impossible were not reasonably foreseeable at the time of contracting. Where a contingency that causes the impossibility might have been anticipated or guarded against

818

NYU ANNUAL SURVEY OF AMERICAN LAW

[Vol. 76:779

Under New York contract law, the impossibility defense is unavailable if the party invokes only economic hardship as the sole excuse
for nonperformance.217
The economic hardship inquiry leads to a question in the age
of COVID-19: if the government’s stay-at-home order and social distancing requirements make contract performance more expensive,
is the increased cost sufficient to render the contract impossible to
perform? Turning to New York contract law, for purpose of answering the question, the high cost of a contract performance caused by
a government’s stay-at-home order and social distancing requirements may not be accepted as a successful impossibility defense.218
Again, cost-based hardship alone is not a viable impossibility defense.219 On the other hand, if the government stay-at-home order
and social distancing requirements specifically prevent a party to a
in the contract, it must be provided for by the terms of the contract or else impossibility does not excuse performance.”) Unlike New York, other jurisdictions do not
view foreseeability as a key factor in evaluating impossibility excuse. See Centex
Corp. v. Dalton, 840 S.W.2d 952, 954 (Tex. 1992) (noting that although foreseeability is one factor used to decide which party assumed risk of supervening impossibility or impracticability, this factor has decreased in importance).
217. See, e.g., 407 E. 61st Garage v. Savoy Fifth Ave. Corp, 244 N.E.2d 37, 41
(N.Y. 1968) (“[W]here impossibility or difficulty of performance is occasioned only
by financial difficulty or economic hardship, even to the extent of insolvency or
bankruptcy, performance of a contract is not excused.”); Local 338, RWDSU v.
Farmland Dairies, Inc., No.02Civ.2705(LTS)(HBP), 2003 WL 1213422, at *4
(S.D.N.Y. Mar. 13, 2003) (“Financial difficulties or economic hardship . . . cannot
constitute a defense of impossibility.”); Macalloy Corp. v. Metallurg, Inc., 728
N.Y.S.2d 14, 14-15 (N.Y. App. Div. 2001) (“[F]inancial hardship is not grounds for
avoiding performance under a contract.”).
218. See, e.g., Maple Farms, Inc. v. City Sch. Dist. of Elmira, 352 N.Y.S.2d 784,
787 (N.Y. Sup. Ct. 1974) (rejecting the plaintiff’s argument that contract nonperformance should be excused because it was caused “in large measure from the
agreement of the United States to sell huge amounts of grain to Russia”); Barclays
Bus. Credit, Inc. v. Inter Urban Broad., Inc., 1991 WL 258751, at *8 (S.D.N.Y. Nov.
27, 1991) (rejecting the defendants’ impossibility defense caused by the slowdown
in the New Orleans economy); Bank of America Nat’l Trust & Sav. Ass’n v. Envases
Venezolanos, S.A., 740 F. Supp. 260, 263–67 (S.D.N.Y. 1990) (rejecting the defendant’s defense of impossibility where the defendant’s obligations to pay increased
five times due to the Central Bank of Venezuela’s refusal to provide favorable exchange rates per the President of Venezuela’s decree).
219. Bierer v. Glaze, Inc., 2006 WL 2882569, at *7 (E.D.N.Y. Oct. 6, 2006)
(stating that impossibility of performance must be more than mere financial difficulty or economic hardship); Hoosier Energy Rural Elec. Coop., Inc. v. John Hancock Life Ins. Co., 582 F.3d 721, 728 (noting that some courts refuse to excuse
performance impossibility due to financial hardship, including insolvency); Bank
of N.Y. v. Tri Polyta Fin. B.V., 2003 U.S. Dist. LEXIS 6981, at *12–14 (S.D.N.Y. Apr.
28, 2003) (rejecting defendant’s impossibility defense based on the economic collapse in Asia and Indonesia, which rendered the defendant bankrupt).
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contract from taking the required steps to fulfill its obligations per
the agreement, the impossibility defense may have a chance of
success.220
In other words, contrary to assertions advocated by law firms,
uncertainty abounds in assessing whether the impossibility defense
is viable in the myriad of contract nonperformance cases caused by
COVID-19. As in the recent H1N1 and SARS pandemics, the
COVID-19 pandemic has instilled the lesson that all parties to contracts should consider, anticipate, and include provisions to cover
risks related to contagion.221 Such planning would yield much
more certainty than reliance upon the common law doctrine of
impossibility.222

220. See, e.g., Studio 54 Disco, Inc. v. Pee Dee Jay Amusement Corp., 439
N.Y.S.2d 395 (N.Y. App. Div. 1981) (recognizing the impossibility defense where a
judicial order specifically blocked the sale of the property and rendered the contract unperformable); Bush v. Protravel Int’l, Inc., 746 N.Y.S.2d 790 (N.Y. Civ. Ct.
2002) (applying war precedents and finding that the September 11th event potentially excused performance as the plaintiff could not timely cancel the trip within
specified time due to disruptions to phone communications and transportation);
Moyer v. Little Falls, 510 N.Y.S.2d 813 (N.Y. Sup. Ct. 1986) (finding impossibility
caused by government action in closing local landfill that increased defendant’s
cost by 666%). See also Centex Corp. v. Dalton, 840 S.W.2d 952, 954 (Tex. 1992)
(accepting the impossibility defense in a contract case where the defendant was
obligated to pay fees to the plaintiff under the letter agreement, but the defendant
had to comply with the government’s bank regulation which prohibited the defendant from paying the fees to the plaintiff).
221. See generally Johnathan T. Howe, Force Majeure vs. Swine Flu: How Contracts
Should Deal with Fears of the Spread of Diseases, MEETINGS & CONVENTIONS (June 1,
2009), http://www.meetings-conventions.com/Resources/Force-Majeure-vs-Swine-Flu/ [HTTPS://PERMA.CC/DYP6-7YNX]; Martha Collins, Cancellation and Force
Majeure Issues in the SARS Era, MEETINGS NET (Mar. 1, 2005), https://
www.meetingsnet.com/negotiatingcontracts/cancellation-and-force-majeure-issues-sars-era [https://perma.cc/K6LN-UKXN]; 2009 H1N1 Pandemic Timeline,
CDC (last visited June 15, 2020), https://www.cdc.gov/flu/pandemic-resources/
2009-pandemic-timeline.html [https://perma.cc/6KL9-GN8T]; Gail Dutton, Compare: 2003 SARS Pandemic Versus 2020 COVID-19 Pandemic, BIOSPACE (Apr. 3, 2020),
https://www.biospace.com/article/comparison-2003-sars-pandemic-vs-2020-covid19-pandemic/ [https://perma.cc/Y3RK-DKNM].
222. Janice M. Ryan, Interpreting Force Majeure Clauses, VENABLE LLP (Mar.
18, 2020), https://www.venable.com/insights/publications/2020/03/interpreting-force-majeure-clauses [https://perma.cc/2WNM-7P3L]; John S. Foster, 6 Tips
for Covering Catastrophes in Contracts, PCMA COVENE (Jan. 1, 2015), https://
www.pcmaconvene.org/departments/covering-catastrophes-in-contracts/ [https:/
/perma.cc/QG83-NBPN].
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CONCLUSION
This Article concludes that the success of the impossibility defense to contract nonperformance in the age of COVID-19 will be
highly variable. As contract law is state law, the impossibility defense
is highly unpredictable. What may be viable for one state may not
be for the others, as the Supreme Courts in North Dakota, Ohio
and Oregon demonstrated in their respective opinions concerning
the impossibility defense under circumstances of government shutdowns during the Spanish influenza. Moreover, courts want neither
to redraft nor to add new terms to a contract because courts wish to
preserve the freedom to contract and freedom from contract for
the parties. Drawing from both contract law precedents and best
practices in contract drafting, parties to contracts should anticipate
and allocate risks by including contingencies in their agreements to
prepare for pandemics like SARS, H1N1 and COVID-19. Otherwise,
disappointment awaits parties who wish for a viable impossibility
defense.
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INTRODUCTION
It has been over thirty years since Neil Young lamented, “No
matter where I go, I never hear my record on the radio” in Payola
Blues.1 The track is a polemic against what Young characterized as
rampant music industry corruption that prevented artists from gaining exposure unless they were willing to bribe radio station personnel to play their music.2 The song remains the same in the twentyfirst century, where accusations of payola now appear alongside
other celebrity gossip, such as when rapper Nicki Minaj recently
accused rival Cardi B of building her career on “sympathy and
payola.”3 Cardi B responded to the accusation in an Instagram
video where she denied engaging in payola and pointed out that
payola is illegal.4 In the days following the rappers’ exchange,
“payola” was catapulted from obscure industry jargon to a top
1. Neil Young satirized payola as follows: “Well here’s three thousand / That
ought to get it on / ‘Thanks a lot, man / I love your new song.’ ” NEIL YOUNG,
Payola Blues, on EVERYBODY’S ROCKIN’ (Geffen Records 1983).
2. See id.
3. Maria Vultaggio, What does “Payola” Mean? Nicki Minaj Says Cardi B “Built
Her Career Off Sympathy”, NEWSWEEK (Sept. 10, 2018), https://www.newsweek.com/
what-does-payola-mean-nicki-minaj-says-cardi-b-built-her-career-sympathy-1114943
[https://perma.cc/JMM7-R3K3].
4. Cardi B, Nicki Minaj, and the Music Industry’s Longstanding Penchant for
Payola, THE FASHION LAW (Oct. 31, 2018), http://www.thefashionlaw.com/home/
cardi-b-nicki-minaj-and-the-music-industrys-longstanding-penchant-for-payola
[https://perma.cc/A2DS-BLWU].
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trending topic on Twitter, with Dictionary.com stepping in to define the term in a tweet of its own.5
In its most fundamental form, the term “payola” describes the
music industry practice of paying someone a sum of money to promote a piece of music in the hopes of gaining exposure to a wider
audience and increasing sales and profits.6 Nearly sixty years ago,
Congress enacted federal prohibitions on payola to counteract a
pervasive culture of bribery in the radio industry.7 The 1960
Amendments to the Federal Communications Act (the Communications Act) prohibited radio stations from accepting payment in
exchange for broadcast unless they disclosed that such payment
had been made.8 The law granted the Federal Communications
Commission (FCC) jurisdiction to enforce federal anti-payola legislation and to pass regulations for the industry.9 Despite these legal
prohibitions, the practice of payola not only continued throughout
the twentieth century, but evolved into a systematized combination
of arrangements between radio stations, independent promoters,
and record labels.10
In the early 2000s, the New York Attorney General and the
FCC brought a series of anti-payola enforcement actions against record labels and radio stations in an effort to quash the practice.11
Just as this reinvigoration of federal anti-payola enforcement efforts
began, however, the music industry underwent a profound change
with the advent of digital music streaming.12 Today, more music
consumers are introduced to new music through playlists on
streaming services than via terrestrial radio.13 The FCC lacks jurisdiction over digital streaming services, and the Communication
Act’s prohibitions on undisclosed payola apply only to terrestrial
5. Vultaggio, supra note 3; Dictionary.com (@Dictionary), TWITTER (Sept. 10,
2018, 12:50 PM), https://twitter.com/Dictionarycom/status/
1039239617965445122 [https://perma.cc/4E23-6ADK] (“Payola: A secret or private payment in return for the promotion of a product, service, etc., through the
abuse of one’s position, influence, or facilities.”).
6. KERRY SEGRAVE, PAYOLA IN THE MUSIC INDUSTRY: A HISTORY, 1880–1991 vii
(1994).
7. 47 U.S.C. §§ 317, 508 (1934) (amended 1960).
8. Id.
9. Communications Act of 1934, 47 U.S.C. § 151 et seq. (amended 1960).
10. See infra Part I(D).
11. Lorne Manly, How Payola Went Corporate, N.Y. TIMES (July 31, 2005),
https://www.nytimes.com/2005/07/31/weekinreview/how-payola-went-corporate.html [https://perma.cc/C4SR-Y5FD].
12. See infra Part II.
13. LARRY S. MILLER, PARADIGM SHIFT: WHY RADIO MUST ADAPT TO THE RISE OF
DIGITAL 4 (2017).
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radio broadcasts.14 This has led music industry professionals to conclude that, were payola to be given in exchange for music promotion or playlist placement on a streaming platform, the practice
would be entirely legal.15
Although the Communications Act’s prohibitions on payola
are inapplicable to streaming services, this paper argues that the
practice is still illegal under current federal law because payola is a
deceptive business practice under the meaning of the Federal
Trade Commission Act. Part I summarizes the history of payola
practices and regulations in the United States. Part II describes the
structural changes in the music industry that resulted from the rise
of streaming services in the early twenty-first century. Part III provides an analysis of why common law fraud actions, contract remedies, and self-regulation are insufficient to prevent payola on
streaming services. Finally, Part IV applies the Federal Trade Commission Act to the problem of payola in order to argue that the
practice is still illegal under federal law, despite the inapplicability
of the Communications Act and the FCC’s lack of jurisdiction over
streaming platforms.
I.
HISTORY OF PAYOLA REGULATION
A. Early Examples of Payola
The term “payola” was originally coined in 1938 by the music
trade magazine Variety to describe practices that had long existed in
the music industry.16 In his seminal paper on the topic, Payola in
Radio and Television Broadcasting, R.H. Coase traced the history of
pay-for-play back to the nineteenth century, when music publishers
frequently hired lobbyists called “song-pluggers” who then paid live
performers to perform songs from the publisher’s catalog.17 In
1917, members of the music publishing industry formed the Music
Publishers Protective Association (MPPA).18 The MPPA’s stated objective was to “promote and foster clean and free competition
among music publishers” by eradicating the custom of song plug14. Michael O’Rielly, FCC Regulatory Free Arena, FCC: FCC BLOG (June 1, 2018,
11:15 AM), https://www.fcc.gov/news-events/blog/2018/06/01/fcc-regulatoryfree-arena [https://perma.cc/JH7U-NGGV].
15. See infra Part II.
16. SEGRAVE, supra note 6, at 1.
17. R.H. Coase, Payola in Radio and Television Broadcasting, 22 J.L. & ECON.
269, 271–73 (1979).
18. Id. at 276.
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ging.19 In 1931, the American Society of Composers, Authors, and
Publishers (ASCAP) also banned the practice.20 As a result of these
measures, many song-plugging practices were driven underground,21 but continued to occur regularly due to underenforcement of the rules.22
In 1933, Congress established the National Recovery Administration, which had the authority to establish “codes of fair competition” for each industry.23 The Code of Fair Competition for the
Music Publishing Industry prohibited pay-for-play unless the person
playing the song announced that he had been paid for doing so.24
The Code was only in operation for two months before the Supreme Court held that the act establishing the National Recovery
Administration was unconstitutional.25 In order to preserve the
Code’s payola prohibitions, the chairman of the MPPA requested
that the Federal Trade Commission (FTC) assume jurisdiction over
the matter and adopt trade practice rules for the music publishing
industry.26 In light of a pending antitrust suit against the MPPA, the
FTC rejected the proposed trade practice rules and recommended
that the MPPA make a new application once the antitrust charges
had been resolved.27 Payola continued without federal regulation
for decades.28
B. Congressional Hearings on Payola and Other Deceptive Practices
As the focus of the music industry shifted from live performance to radio, the practice of payola continued to be widespread.29
In the 1950s and 1960s, radio adopted a model in which records
were played over the air by disc jockeys, whom record companies
19. Official Announcement to the Profession from the Music Publishers’ Protective Association, VARIETY, May 4, 1917, at 2.
20. SEGRAVE, supra note 6, at 39.
21. Coase, supra note 17, at 276–77.
22. SEGRAVE, supra note 6, at 20–21 (describing arrangements in which publishers agreed to accept lower royalties as an inducement for music houses to use
their songs, and explaining that the MPPA turned a blind eye to these practices).
23. National Industrial Recovery Act (NIRA) of 1933, Pub. L. No. 73-67,
U.S.C.C.A.N. (48 Stat.) 195, invalidated by A.L.A. Schechter Poultry Corp. v. United
States, 295 U.S. 495 (1935).
24. SEGRAVE, supra note 6, at 41.
25. Coase, supra note 17, at 279–81; see Schechter Poultry, 295 U.S. at 551.
26. Coase, supra note 17, at 281. For more about the interaction between the
FTC and the National Recovery Administration, see Marc Winerman, The FTC at
Ninety: History Through Headlines, 72 ANTITRUST L.J. 871, 880–83 (2005).
27. Coase, supra note 17, at 285.
28. SEGRAVE, supra note 6, at 55–99.
29. Id. at 55.
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frequently bribed in exchange for playing the company’s records
more frequently.30 Disc jockeys were given cash payments, royalties
on record sales, shares in record companies, gifts, and, according to
reports, some companies even paid the mortgages on disc jockeys’
homes.31 These practices came under scrutiny when Congressional
investigations into the rigging of television quiz shows brought radio payola practices to light.32 At the end of these hearings, Burton
Lane, the president of the American Guild of Authors and Composers, introduced a letter into the record which stated that the same
type of commercial bribery uncovered in the quiz show hearings
was a prime factor in determining which music would be played on
radio broadcasts, and surreptitiously influenced consumers’ record
purchases.33 In response, Congress in 1960 launched a series of
hearings into payola and other deceptive practices in the broadcasting field (Payola Hearings).34 In the transcript from these hearings,
House officials note that the FTC has the duty to investigate practices that are “out of keeping with an honest and vigorous competitive business system,” including payola, but went on to state that the
subcommittee would recommend legislation if the hearings revealed that the FCC and FTC had been lax in their enforcement or
if their authority to address payola was unclear.35
30. The Payola that Pauperizes, VARIETY, July 21, 1954, at 35.
31. Responsibilities of Broadcasting Licensees and Station Personnel: Hearings before a
Subcommittee of the House Committee on Interstate and Foreign Commerce on Payola and
other Deceptive Practices in the Broadcasting Field, 86th Cong. 640–66 (1960) [hereinafter Payola Hearings].
32. H.R. REP. NO. 86-1800 (1960). In 1958, a New York grand jury investigation revealed that contestants on television quiz shows had been groomed for participation, given the questions and answers beforehand, and that winners had been
selected in advance. Coase, supra note 17, at 288. After the grand jury investigation
concluded, the House Subcommittee on Legislative Oversight conducted its own
hearings, which revealed that the owner of a Pennsylvania department store, Mr.
Hess, had made payments to employees of multiple television networks in exchange for allowing one of his employees to appear on television programs, where
the employee would then plug Hess’s store. Id. at 288–91. Mr. Hess testified that
“such surreptitious payments were ‘a common practice.’ ” INDEP. REGULATORY
COMM’N, 86TH CONGR., STAFF REP. TO THE SPECIAL SUBCOMM. ON LEGIS. OVERSIGHT
OF THE COMM. ON INTERSTATE AND FOREIGN COM., 13 (Comm. Print 1960).
33. Proposed Amendments to FCC Act of 1934: Hearings before the Communications
Subcommittee of the Committee on Interstate and Foreign Commerce, 86th Cong. 49 (1960)
(“ ‘There is no doubt,’ Mr. Lane said, ‘that commercial bribery has become a
prime factor in determining what music is played on many broadcast programs
and what musical records the public is surreptitiously induced to buy.’ ”); see also
Coase, supra note 17, at 291.
34. Payola Hearings, supra note 31, at 640.
35. Id. at 829–30.
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During the Payola Hearings, the House Subcommittee on
Communications heard testimony from disc jockeys, record companies, and FTC personnel on the acceptance of payola by disc jockeys or other employees of broadcast stations.36 The House called
disc jockeys Dick Clark, famed host of American Bandstand, and
Alan Freed, an influential disc jockey who coined the term “rock
and roll,” to testify about payola practices.37 The committee gave
particular scrutiny to Dick Clark’s ownership interests in record
companies, which the committee suspected led him to favor the
records in which he had an ownership interest.38 Clark vehemently
denied accepting payola in any form.39 FTC Chairman Earl W. Kintner testified that FTC investigations had revealed that 255 broadcast employees or disc jockeys and seven broadcast licensees had
received payola.40 The FTC had issued complaints against the record manufacturers and most had entered consent agreements in
which they “agreed not to give without requiring full public disclosure, money or other material consideration to anyone to select
and broadcast records in which they had a financial interest of any
nature or to influence the employee of a broadcasting station or
anyone else to do so.”41 Throughout the hearings, members of the
House subcommittee referred to payola as “bribery,” “immoral,”
“wrong,” “reprehensible,” and contrary to the public interest.42
C. 1960 Amendments to the Communications Act of 1934
At the conclusion of the Payola Hearings, the committee concluded that the regulation of unfair competition in the broadcasting industry should be brought fully under the jurisdiction of the
FCC by amending § 317 of the Communications Act of 1934.43 The
FCC had been established by the Communications Act of 1934,
which granted the federal government broad authority to regulate
wire and radio communications and vested broad authority in the
FCC to carry out its provisions.44
36. Coase, supra note 17, at 292–94.
37. Richard Kielbowicz & Linda Lawson, Unmasking Hidden Commercials in
Broadcasting: Origins of the Sponsorship Identification Regulations, 1927–1963, 56 FED.
COMM. L.J. 329, 347, 351 (2004).
38. Coase, supra note 17, at 293–94.
39. Id. at 294.
40. Payola Hearings, supra note 31, at 640–66.
41. Coase, supra note 17, at 295.
42. Id.
43. H.R. REP. NO. 86-1800.
44. 47 U.S.C. § 151 et seq.
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The 1960 Communications Act Amendments added prohibitions on payola by providing that:
All matter broadcast by any radio station for which service,
money, or other valuable consideration is directly or indirectly
paid, or promised to or charged or accepted by, the station so
broadcasting, from any person, shall, at the time the same is so
broadcast, be announced as paid for or furnished, as the case
may be, by such person.45
The Act also imposed duties on broadcast licensees to exercise
reasonable diligence to obtain information from its employees
about whether payola had been given.46 The amendments require
that employees receiving payola as well as the entity offering it must
disclose the payment to the station,47 which in turn had a duty to
disclose those payments to the public.48 The FCC promulgated
more explicit disclosure requirements in 47 C.F.R. § 73.1212, requiring that the disclosure specify (1) that the broadcast material
had been paid for; and (2) “by whom . . . such consideration was
supplied.”49 The basic principle underlying these disclosure requirements is that “the public is entitled to know by whom it is persuaded.”50 Thus, the 1960 Amendments did not make pay-for-play
entirely illegal; they merely prohibited accepting such payment
without disclosing to the public that payment had been received.51
The FCC determines whether payola violations have occurred
through case-by-case adjudication that is initiated by the filing of a
formal complaint with the agency.52 Failure to make the reports
required by § 507 of the Communications Act can subject violators
45. 47 U.S.C. § 317(a)(1) (1960).
46. 47 U.S.C. § 317(c) (1960).
47. 47 U.S.C. § 508(a) (1960); see also FCC, PAYOLA AND SPONSORSHIP IDENTIFICATION (2019), https://transition.fcc.gov/eb/broadcast/sponsid.html [https://
perma.cc/3V5X-ML4R] [hereinafter PAYOLA AND SPONSORSHIP IDENTIFICATION]
(noting that both the person promising to provide payment and the recipient are
obligated to make disclosure under § 507).
48. 47 U.S.C. § 317(a)(1).
49. FCC Broadcast Radio Services, 47 C.F.R. § 73.1212 (2020).
50. Termination of ‘Plugola’ Rulemaking and Affirmation of Disclosure Requirement, 76 F.C.C.2d 227, 227 (1980).
51. Kristen Lee Repyneck, The Ghost of Alan Freed: An Analysis of the Merit and
Purpose of Anti-Payola Laws in Today’s Music Industry, 51 VILL. L. REV. 695, 704–705
(2006).
52. Termination of ‘Plugola’ Rulemaking and Affirmation of Disclosure Requirement, 76 F.C.C.2d 227, 228 (1980); see also FCC, SPONSORSHIP IDENTIFICATION
RULES (2021), https://www.fcc.gov/consumers/guides/sponsorship-identificationrules [https://perma.cc/WC9X-D5Y2] (providing a link to file a complaint with
the FCC and describing the enforcement process).
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to criminal penalties, including a fine of up to $10,000 or imprisonment of up to one year, or both.53 The FCC cooperates with the
Department of Justice to enforce these criminal penalties.54 The
fact that a formal complaint is required to initiate an FCC investigation of payola means that the agency rarely enforces the anti-payola
provisions.55 This substantially weakened the deterrent value of
these penalties.56
D. Post-1960 Payola Practices and Enforcement
After § 507 of the Communications Act Amendments made
undisclosed payola a misdemeanor offense, radio stations adopted
increasingly elaborate payola strategies. Disc jockeys began to lose
the ability to choose which records the station played, with program
directors assuming responsibility for song selection.57 Eventually,
independent record promoters, or “indies,” stepped in to act as
middlemen between record companies and radio stations.58 Indies
and radio stations have a financial relationship in which money and
other consideration is supplied by the record label and funneled
through the indie to the station.59 The use of indies created a de53. Commission Warns Licensees about Payola and Undisclosed Promotion, 4 FCC
RCD. 7708, 7709 (1988) (describing the indictment of four individuals in federal
district court for making undisclosed payments of cash and cocaine in order to
secure airplay of certain records).
54. Id.; see also United States v. Vega, 447 F.2d 698, 699 (2d Cir. 1971).
55. See Peter J. Schildkraut, Stefanie Alfonso-Frank, Darrel Pae, Recording and
Broadcast Radio Industries Put on Notice: FCC Shows Renewed Interest in Payola, ARNOLD
& PORTER (Nov. 13, 2019) https://www.arnoldporter.com/en/perspectives/publications/2019/11/recording-and-broadcast-radio [https://perma.cc/87ST-TU8G]
(explaining that, at the date of publication, the FCC had brought only “about 30
enforcement actions of the anti-payola statutes and rules.”).
56. Only a few years after Clear Channel Communications, Inc. was fined by
the FCC for engaging in undisclosed payola, the radio conglomerate was investigated by the New York Attorney General and the FCC for continued violations. See
Charles Duhigg, FCC Launches Payola Probes of 4 Radio Giants, L.A. TIMES (Apr. 20,
2006), https://www.latimes.com/archives/la-xpm-2006-apr-20-fi-fcc20-story.html
[https://perma.cc/UW3P-V3XZ]; Chuck Philips, Clear Channel Fined Just $8,000 by
FCC for Payola Violation, L.A. TIMES (Oct. 20, 2000), https://www.latimes.com/
archives/la-xpm-2000-oct-20-fi-39236-story.html [https://perma.cc/U2PS-WQQK];
and Charles Duhigg, FCC Launches Payola Probes of 4 Radio Giants, L.A. TIMES (Apr.
20, 2006), https://www.latimes.com/archives/la-xpm-2006-apr-20-fi-fcc20story.html [https://perma.cc/UW3P-V3XZ].
57. Manly, supra note 11.
58. Marie Connolly and Allan B. Krueger: Rockonomics: The Economics of Popular Music 46 (Nat’l Bureau of Econ. Research, Working Paper No. 11282, 2005).
59. Press Release, Att’y Gen. of the State of New York, Sony BMG Music Entertainment, Assurance of Discontinuance Pursuant to Executive Law § 63(15) 7
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gree of separation between record companies and stations in an
attempt to thwart the requirements of the Communications Act by
obscuring the fact that the money radio stations received for airplay
was actually coming from record companies.60
Further evolution of an elaborate formal payola strategy was
facilitated by the Telecommunications Act of 1996,61 which led to
the consolidation of radio stations into a handful of radio conglomerates such as Clear Channel Communications, Inc. and Infinity
Broadcasting, Inc.62 These powerful entities were able to use their
local dominance and nationwide reach to negotiate promotional
deals with record labels, which included extracting cash payments
and other consideration in exchange for airplay.63 This environment allowed payola to evolve from the traditional device of delivering cash bribes to disc jockeys into a coordinated system of
exchanging cash, sneakers, laptops, hotels, and parties in exchange
for increased song plays.64 As part of these elaborate schemes, labels also arranged for their artists to perform on the radio or at
concerts for free or at reduced rates with the understanding that
the performance was taking place in exchange for the station’s increased plays of that artist’s or label’s tracks.65
In 2004, then-New York Attorney General Eliot Spitzer initiated an investigation into payola, which led to multi-million-dollar
settlements with record companies Universal, Sony BMG, Warner
Music Group, and EMI Music North America, as well as Entercom,
a large radio conglomerate.66 The New York investigation did not
(July 2005), https://ag.ny.gov/sites/default/files/press-releases/archived/
payola.pdf [https://perma.cc/F39F-ZULF].
60. Lauren J. Katunich, Time to Quit Paying the Payola Piper: Why Music Industry
Abuse Demands a Complete System Overhaul, 22 LOY. L.A. ENT. L. REV. 643, 655-56
(2002) (describing the elaborate financial mechanisms by which indies facilitate
payments between record companies and radio stations).
61. Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56.
62. Manly, supra note 11.
63. Chuck Philips & Michael A. Hiltzik, Radio Conglomerates Skirt Payola Laws,
Critics Say, L.A. TIMES (Dec. 16, 1998), https://www.latimes.com/archives/la-xpm1998-dec-16-mn-54616-story.html [https://perma.cc/SY3V-2UJF].
64. Neda Ulaby, Payola: The Beat Goes On, NATIONAL PUBLIC RADIO: ALL
THINGS CONSIDERED (Aug. 9, 2005), https://www.npr.org/templates/story/
story.php?storyId=4785403 [https://perma.cc/V84Y-2Q2C].
65. Press Release, Attorney General of the State of New York, Sony BMG Music Entertainment, supra note 59, at 7.
66. Phil Gallo, Payola’s Big Payout, VARIETY, May 11, 2016, https://variety.com/2006/biz/markets-festivals/payola-s-big-payout-1200336695/ [https://
perma.cc/G49N-Q5G5]; see also Press Release, Att’y Gen. of the State of New York,
Sony BMG Music Entertainment, supra note 59, at 1; Press Release, Att’y Gen. of
the State of New York, Universal Music Settles Payola Probe (May 11, 2006),
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proceed under the Communications Act; rather, the payola practices in question were alleged to be deceptive business practices
that violated New York’s Deceptive Practices Statute.67
Spitzer’s investigation reinvigorated FCC enforcement of the
Communications Act. After Spitzer shared the results of his investigation with the FCC, the agency opened payola investigations into
Clear Channel Communications, Inc., CBS Radio Inc., Entercom
Communications Corp., and Citadel Broadcasting Corp.,68 which
eventually led to consent decrees and additional fines.69 Since that
time, the FCC has continued to investigate payola violations involving record companies and terrestrial radio stations.70 Although
payola enforcement has remained lax in recent years, former FCC
Commissioner Michael O’Rielly renewed the agency’s interest in investigating the practice after a 2019 Rolling Stone article shined a
light on payola’s continued prevalence.71

https://ag.ny.gov/press-release/universal-music-settles-payola-probe [https://
perma.cc/RR3Q-H488]; People v. Entercom Communications, Corp., No. 0401002
2006 WL 859133 (N.Y. Sup. 2006) (Trial Pleading); Chris Morris, EMI Pays $3.75
Mil Settlement, 394 HOLLYWOOD REPORTER 52, June 16, 2006.
67. Press Release, Att’y Gen. of the State of New York, Sony BMG Music Entertainment, supra note 59, at 4; see also N.Y. GEN. BUS. LAW § 350-1 (McKinney
2018) (prohibiting deceptive acts or practices in the conduct of any business).
68. Duhigg, supra note 56.
69. See Entercom Communications Corp., FCC No. 07-42 (Mar. 23, 2007),
https://transition.fcc.gov/eb/Orders/2007/FCC-07-42A1.html [https://
perma.cc/T936-V862]; CBS Radio, Inc., FCC No. 07-27 (Mar. 21, 2007), https://
transition.fcc.gov/eb/Orders/2007/FCC-07-27A1.html [https://perma.cc/C7Z6DAZB]; Citadel Broadcasting Corp., FCC No. 07-28 (Mar. 21, 2007), https://transition.fcc.gov/eb/Orders/2007/FCC-07-28A1.html [https://perma.cc/4GM5NKH9]; Clear Channel Communications, Inc., FCC No. 07-29 (Mar. 21, 2007),
https://transition.fcc.gov/eb/Orders/2007/FCC-07-29A1.html [https://
perma.cc/C7Z6-DAZB].
70. See generally PAYOLA AND SPONSORSHIP IDENTIFICATION, supra note 47 (listing and linking to the agency’s fewer than 30 payola enforcement actions since
2000).
71. Elias Leight, Want to Get on the Radio? Have $50,000?, ROLLING STONE
(Aug. 7, 2019), https://www.rollingstone.com/pro/features/radio-stations-hit-payfor-play-867825/ [https://perma.cc/65YZ-G3CT]; Elias Leight, Pay-for-Play Was
Banned from Radio—but Texts Reveal It May Still Be Thriving, ROLLING STONE (Oct. 5,
2020), https://www.rollingstone.com/pro/features/pay-for-play-radio-texts1067691/ [https://perma.cc/2PRV-W8YK]; Letter from Mike O’Rielly, Commissioner, FCC, to Mitch Glazier, Chairman and CEO, Recording Industry Association
of America (Sept. 4, 2019), https://docs.fcc.gov/public/attachments/DOC359469A1.pdf [https://perma.cc/R8AW-3W93].
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II.
THE ROLE OF STREAMING SERVICES AND
PLAYLISTS IN THE MODERN MUSIC
ECONOMY
A. The Rise of Streaming Services
At the same time that Spitzer prompted the FCC to rededicate
itself to investigating and prosecuting deceptive practices in terrestrial radio, digital music was also beginning to emerge and evolve.
Napster, the first on-demand digital music service, launched in
1999, and its peer-to-peer file sharing model substantially damaged
the profitability of the recorded music industry.72 Although Napster’s file sharing model soon met its demise due in large part to
lawsuits for copyright violation,73 its promise of open consumer access to the music of their own choosing radically changed the
ecosystem of music delivery.
Consumers in the early 2000s were frustrated with the homogenizing effects of terrestrial radio consolidation in the wake of the
1996 Telecommunications Act, which concentrated the power to
decide whether consumers would gain access to new music in the
hands of a select few gatekeepers in the radio and record industries.74 In the mid-to-late 2000s, on-demand streaming services
emerged as a fundamental channel of music delivery and, to a large
extent, afforded listeners greater access to and choice over which
music they would consume.75 Streaming refers to listening to music
or watching videos in real time, as opposed to downloading files to
72. The industry recorded $14.6 billion in recorded music revenues in 1999,
marking the apex of the record industry’s profitability. While Napster’s filesharing
services were in operation between 1999 to 2002, recorded music revenues fell by
two billion dollars. U.S. Recorded Music Revenues by Format, RECORDING INDUSTRY ASSOCIATION OF AMERICA, https://www.riaa.com/u-s-sales-database/ [https://
perma.cc/LNM2-QHVV].
73. See A&M Records, Inc. v. Napster, 284 F.3d 1091 (9th Cir. 2002) (affirming a preliminary injunction and shut down order issued against Napster for
copyright violations).
74. When the FCC reviewed the 1996 Telecommunications Act in 2003 and
opened its rules up for public comment, the agency received over 15,000 letters,
emails, and other documents, with most responses in opposition to further media
consolidation. Mary Madden, The State of Music Online: Ten Years after Napster, PEW
RESEARCH CENTER: INTERNET AND TECHNOLOGY (June 15, 2009), https://
www.pewinternet.org/2009/06/15/the-state-of-music-online-ten-years-after-napster/ [https://perma.cc/U68Q-L72Q].
75. See Lucas Shaw, The Streaming Revolution, BLOOMBERG (Mar. 6, 2018),
https://www.bloomberg.com/quicktake/the-streaming-revolution [https://
perma.cc/E2MB-ZXRB].
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a computer and listening to or watching them at a later date.76
Streaming platforms compile a database of songs which they then
make available to consumers to stream as they wish, transforming
songs from scarce, excludable commodities into non-rivalrous, nonexcludable resources.77
B. Streaming’s Business Model
Streaming services’ revenues have grown from being virtually
nonexistent in 2004 to making up 74.9% of United States recorded
music revenues in 2018.78 The major players in music streaming are
Spotify, Apple Music, and Amazon Music, along with YouTube, Pandora, SoundCloud, and Tidal.79 Many of these platforms offer users
a choice between a paid subscription to the service with access to
added features and no advertisements, or a free service supported
by advertisements that run between songs.80 Paid subscriptions to
streaming services have been a tremendous area of recent growth in
the music industry and accounted for $4.7 billion or 47.3% of all
total revenues in 2018.81 Despite this revenue growth, streaming
services have struggled to become profitable in this early phase of
the industry,82 with Spotify becoming the first to record a profit, in
2018.83
The means by which these platforms deliver music to consumers can be classified as either interactive or non-interactive. An interactive service allows a user to request a specific song and listen to
76. What is Streaming?, BBC: WEBWISE (Oct. 10, 2012), http://www.bbc.co.uk/
webwise/guides/about-streaming [https://perma.cc/ASW7-334F].
77. Eric Drott, Why the Next Song Matters: Streaming, Recommendation, Scarcity, 15
TWENTIETH-CENTURY MUSIC 325, 331 (2018).
78. RECORDING INDUSTRY ASSOCIATION OF AMERICA, supra note 72.
79. Mid-Year 2018 Streaming Market Shares, MIDIA RESEARCH: MUSIC INDUSTRY
BLOG (Sept. 13, 2018), https://musicindustryblog.wordpress.com/2018/09/13/
mid-year-2018-streaming-market-shares/ [https://perma.cc/QV7K-S3ZK].
80. Kathleen Wong, How Does Spotify Make Money? Here’s the Business Model Behind the Streaming Service, MIC (March, 10, 2016), https://mic.com/articles/
137400/how-does-spotify-make-money-here-s-the-business-model-behind-thestreaming-service#.0V7RvAxFv [https://perma.cc/AT6T-VFJW].
81. RECORDING INDUSTRY ASSOCIATION OF AMERICA, supra note 72.
82. Having Rescued Recorded Music, Spotify May Upend the Industry Again, THE
ECONOMIST (Jan. 11, 2018), https://www.economist.com/business/2018/01/11/
having-rescued-recorded-music-spotify-may-upend-the-industry-again [https://
perma.cc/R8ZC-7DFK].
83. Audrey Schomer, Spotify Recorded its First-Ever Profits in Q3, BUSINESS INSIDER (Nov. 2, 2018), https://www.businessinsider.com/spotify-earnings-q3-profit2018-11 [https://perma.cc/MM62-MVXX].
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the requested song immediately or soon after the request is made,84
while non-interactive services do not allow listeners to listen to specific songs or albums on demand, and instead mimic a traditional
radio broadcast with a pre-programmed or pre-selected mix of
tracks that is not published to the listener.85 Internet radio services
such as Pandora and iTunes Radio are considered non-interactive
services, while on-demand music services like Spotify and Apple Music are considered to be interactive.86
C. The Importance of Playlists
Just as a terrestrial radio station’s programmatic playlist determines which songs will gain the most airplay and reach listeners,
playlists also play a substantial role in determining which music the
users of interactive streaming services will be exposed to and ultimately consume. Playlists consist of an “ordered sequence of songs
meant to be listened to as a group”87 and have gained increased
influence on streaming platforms as a way to help users navigate
platforms’ seemingly limitless catalogs.88 Interactive platforms allow
users to create their own playlists using songs from the platform’s
catalog,89 but consumers often seek out playlists created by other
users, including celebrities or regular individuals who have gained
followings on the streaming platforms for their musical expertise
84. Non-interactive streaming services may use statutory licenses, which give
them access to any commercially available sound recording. Interactive services
must obtain a direct license from the copyright holder. See 17 U.S.C. § 114(j)(7)
(2018).
85. Licensing 101,
SOUNDEXCHANGE (2019), https://
www.soundexchange.com/service-provider/licensing-101/ [https://perma.cc/
E8CA-PES9].
86. Whether a service is interactive or non-interactive is not always clear. For
example, Pandora allows its users to create highly customized individualized “stations” based on songs or artists the listener identifies but restricts its customers’
ability to skip songs or request individual songs, placing it in the non-interactive
category and enabling the service to use statutory licenses. Jay Anderson, Stream
Capture: Returning Control of Digital Music to the Users, 25 HARV. J.L. & TECH. 159, 160
n.5, 172 n.67 (2011).
87. Ricardo Dias, Daniel Conçalves, & Manuel J. Fonseca, From Manual to Assisted Playlist Creation: A Survey, 76 MULTIMEDIA TOOLS & APPLICATIONS 14375, 14379
(2016).
88. Drott, supra note 77, at 330–31; see also Patrick McGuire, Why Playlists are
More Important than Ever, TUNECORE BLOG (Dec. 5, 2017), https://
www.tunecore.com/blog/2017/12/playlists-important-ever.html. [https://
perma.cc/52YE-8XZS].
89. Alyssa Goldrich, Note, Streaming Moguls are Biting the Hand that Feeds Them:
Artists Beg for a Change in Intellectual Property Laws, 15 J. INT’L BUS. & L. 287, 291–98
(2016).
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and curation ability.90 Streaming platforms offer platform-curated
playlists for a variety of genres and listener desires, with options like
“Songs to Sing in the Shower,” “Country Songs About Fishin’,” and
a boxing-oriented workout playlist called “Girl, Hold My Earrings.”91 These platform-curated playlists may rely on human
playlist professionals who act as tastemakers to highlight new talent,
surprise fans, and provide listeners with a guide to hot new music,92
or may be generated by algorithms that are designed to gather data
about individual users’ listening habits in order to recommend
playlists personalized to each user’s tastes.93
Human curators also use data about a song’s past streaming
performance, including the number of times a song is played, skipped, completed, or saved by users, to inform their playlist selections.94 For artists, having a song chosen for an independent, usercurated playlist with a large following can be a stepping stone towards gaining a place on more influential playlists and achieving
major success in the modern music business.95 Placement on a popular playlist can add hundreds of thousands of streams to an artist’s
song.96 Today, record labels use streaming services’ consumption
data to discover and market talent, and work to develop close relationships with playlist curators in the hopes that their music will be
placed on influential playlists,97 and a burgeoning industry of
“playlist pitchers” charge artists for the service of pitching the artist’s music to curators who have popular playlists.98 The importance
90. Marc Hogan, Up Next: How Playlists Are Curating the Future of Music, PITCH(July 16, 2015), https://pitchfork.com/features/article/9686-up-next-howplaylists-are-curating-the-future-of-music/ [https://perma.cc/2K6J-U9E3].
91. Id.
92. Neil Shah, The Music Industry’s New Gatekeepers, WALL ST. J. (Nov. 15,
2017), https://www.wsj.com/articles/the-music-industrys-new-gatekeepers1510761601 [https://perma.cc/97YZ-ZNRV].
93. Drott, supra note 77, at 335.
94. Shah, supra note 92.
95. Tom Ward, How Do Songs End Up on Spotify Playlists Anyway? FORBES (July
31, 2017) https://www.forbes.com/sites/tomward/2017/07/31/how-do-songsend-up-on-spotify-playlists-anyway/#68a57a30bbb7 [http://perma.cc/A4622QW4].
96. Aric Jenkins, The Murky Business of Spotify ‘Playlist Pitching’, FORTUNE (Aug.
10, 2018), http://fortune.com/2018/08/10/spotify-playlist-pitching-curators/
[https://perma.cc/G6D8-LD7M].
97. Craig Marks, How a Hit Happens Now, VULTURE (Sept. 18, 2017), https://
www.vulture.com/2017/09/spotify-rapcaviar-most-influential-playlist-in-music.html
[https://perma.cc/2R3D-U7NG].
98. Jenkins, supra note 96.
FORK
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of a select few playlist “gatekeepers” creates strong incentives to engage in payola.99
Artists, songwriters, and labels have an additional incentive to
pay for playlist placement on streaming services because of the increased royalties that they stand to gain. Performances on traditional over-the-air radio are seen as a “promotional” tool to drive
sales and are therefore exempt from royalties.100 When a song is
played by users of a streaming service, however, the platform must
pay royalties to the content owners.101 The increased streams that
result from placement on a popular playlist therefore result in payments by the streaming platform directly back to the artist.
D. FCC Jurisdiction
Streaming services play a similar role to terrestrial radio stations in making music widely available to consumers and giving creators an avenue to communicate with the public. Unlike terrestrial
radio, however, streaming services do not fall within the jurisdiction
of the FCC.102 Current law prevents the FCC from having any oversight over the universe of modern technologies known as the app
economy, including streaming platforms.103 The Telecommunications Act of 1996 declined to grant the FCC regulatory authority
over internet service providers or entities doing business over the
internet, reflecting Congress’s intent to “preserve the vibrant and
competitive free market that presently exists for the Internet and
other interactive computer services, unfettered by Federal or State
regulation.”104 Although the FCC attempted to exert jurisdiction
over the internet in 2015 when it reclassified broadband internet
service providers as public utilities,105 these efforts to extend the
FCC’s regulatory authority were fully reversed by Chairman Ajit Pai
99. See infra Part III.
100. Todd Brabec, The Performance Right—A World in Transition, 42 MITCHELL
HAMLINE L. REV. 16 (2016), reprinted in 3 LINDEY ON ENTERTAINMENT, PUBLISHING
AND THE ARTS: AGREEMENTS AND THE LAW (Alexander Lindey, ed., 2018).
101. About Digital Royalties,
SOUNDEXCHANGE, https://
www.soundexchange.com/artist-copyright-owner/digital-royalties// [https://
perma.cc/M5UC-KTRM] (last visited Apr. 6, 2021).
102. O’Rielly, supra note 14. This paper argues that streaming services are
within the regulatory authority of the FTC, which is the primary federal agency
regulating electronic commerce. See infra Part IV.
103. O’Rielly, supra note 14.
104. Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 138
§ 230(b)(2).
105. Open Internet Order, 80 Fed. Reg. 19738 (Mar. 12, 2015).
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in 2018.106 The Communications Act’s prohibitions on undisclosed
payola currently only govern terrestrial radio stations,107 which has
led to the widespread belief that, were payola to occur in the
streaming context, it would be entirely legal under existing law.108
III.
ANALYSIS OF THE RISKS OF PAYOLA IN THE
STREAMING CONTEXT
The need for continued regulation and anti-payola enforcement becomes clear when one analyzes the harm caused by continued payola in the streaming context. Payola in the context of
terrestrial radio has historically been prosecuted through tort-based
commercial bribery and common law fraud actions, while streaming services attempt to avoid the harms of payola through contractual provisions in their terms of services. As explained below,
neither tort-based commercial bribery or fraud actions, nor contract-based methods, can fully address the harms of payola in the
streaming context.
A. Payola is Harmful to Consumer Interests
Since Congress’s interest in regulating payola began, the practice’s opponents have likened it to commercial bribery.109 Indeed,
106. Restoring Internet Freedom, 83 Fed. Reg. 7852 (Feb. 22, 2018) (to be
codified at 47 C.F.R. pts. 1, 8, & 20).
107. See 47 U.S.C. § 317 (requiring radio stations to make announcements for
any payment or consideration received in exchange for broadcasts).
108. The Future of Music Coalition, an advocacy organization for independent artists, published a piece highlighting the risks of payola in the streaming
context, pointing out that while undisclosed payola is illegal on AM/FM radio,
regulatory agencies such as the FCC have no jurisdiction over online services. Taylor Lambert & Kevin Erickson, Music Recommendation and Digital Payola, FUTURE OF
MUSIC COALITION (June 10, 2014, 8:48 AM), http://futureofmusic.org/blog/
2014/06/10/music-recommendation-digital-payola [https://perma.cc/DG8WDBTB]; See also Robert Cookson, Spotify Bans “Payola” on Playlists, FINANCIAL TIMES
(Aug. 20, 2016), https://www.ft.com/content/af1728ca-4740-11e5-af2f4d6e0e5eda22 [https://perma.cc/44GF-838W] (“The rise of music streaming services—which fall outside laws against payola on radio—has created a new opportunity for unscrupulous record promoters.”).
109. Investigation of Television Quiz Shows: Hearings Before a Subcomm. of the H.
Comm. on Interstate and Foreign Commerce, 86th Cong. 1142 (1959) (The House Subcommittee on Legislative Oversight received a letter from Burton Lane, president
of the American Guild of Authors and Composers, stating that “there is no doubt
that commercial bribery has become a prime factor in determining what music is
played on many broadcast programs and what musical records the public is surreptitiously induced to buy.”).
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even after federal anti-payola legislation was enacted and the FCC
had stepped in to regulate the practice, many legal actions taken
against parties for engaging in payola continued to be brought
under state commercial bribery statutes. For example, after the conclusion of the Payola Hearings, Alan Freed, one of the popular disc
jockeys who testified, refused to sign an affidavit stating that he had
never accepted payola and was summarily fired and charged with
twenty-six counts of commercial bribery for accepting payments of
over $30,000 in exchange for playing records.110
Commercial bribery has traditionally been conceptualized as a
breach of the fiduciary duty an employee or agent owes to his employer or principal.111 An employee who accepts a bribe in exchange for binding his employer to a transaction has abused the
employer’s trust and loyalty for his own economic benefit.112 State
commercial bribery statutes often recognize the breach of this fiduciary duty as the basis for liability.113
In keeping with the conception of commercial bribery as a
breach of the fiduciary duty owed by employees to their employers,
early radio payola schemes involved payments made directly to radio station employees, such as disc jockeys.114 Through the late
twentieth century, however, pay-for-play evolved to involve the receipt of payments by high-level executives throughout large radio
conglomerates, and began to resemble a wholesale agreement between the station itself and record labels or promoters, rather than
small-scale deception by low-level station employees against their
employers.115 Despite the fact that modern payola does not often
involve a breach of employee fiduciary duty, it continues to be prosecuted,116 indicating that the practice offends values that go beyond the employment relationship. Those who engage in pay-forplay often engage in other unethical behavior to disguise their brib110. SEGRAVE, supra note 6, at 150–51.
111. See Bribery in Commercial Relationships, 45 HARV. L. REV. 1248, 1248 (1932).
112. Jeffrey Boles, Examining the Lax Treatment of Commercial Bribery in the
United States: A Prescription for Reform, 51 AM. BUS. L.J. 119, 146 (2014).
113. See, e.g., N.Y. PENAL LAW § 180.00 (McKinney 2021) (“A person is guilty
of commercial bribing in the second degree when he confers, or offers or agrees to
confer, any benefit upon any employee, agent or fiduciary without the consent of
the latter’s employer or principal, with intent to influence his conduct in relation
to his employer’s or principal’s affairs.”).
114. Coase, supra note 17, at 286–87 (describing how disc jockeys’ increased
prominence in the selection of radio programming in the 1950s led record companies to make gifts or money payments to disc jockeys in exchange for airplay).
115. See, e.g., Press Release, Att’y Gen. of the State of New York, Universal
Music, supra note 66.
116. Id.
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ery, including lying, falsifying documents and accounting entries,
and attempting to conceal the payments from auditors or
inspectors.117
The Communications Act’s prohibitions on payola contemplate payments made directly to station employees and require that
employees who accept or agree to accept consideration from a
third party in exchange for a broadcast must disclose that consideration to the station by which they are employed.118 The Act’s disclosure requirements also extend beyond employees’ fiduciary duty to
disclose payola agreements to their employers by requiring the stations themselves to announce to the public at the time of broadcast
that consideration was received in exchange for their broadcast of
the material.119 This reflects a congressional decision to condemn
any form of pay-for-play that is made without disclosure to the public, without limiting the prohibition on frauds committed by employees against their employers.120 In banning payola through the
Communications Act, Congress was concerned with payola as a
fraud against the listening public, not merely as a breach of the fiduciary relationship between employers and employees.121 By requiring
public disclosure of payments made to induce airplay, the Communications Act recognized that the music industry owes a duty to the
public to conduct its business activities in a transparent fashion.
B. Common Law Fraud Actions Are Inadequate to Protect Consumer
Interests
The common law rules governing the tort of fraudulent concealment are foundational to the Communications Act’s prohibitions on payola,122 but on their own, common law fraud actions are
117. Antonio Argandoña, The 1996 ICC Report on Extortion and Bribery in International Business Transactions, 6 BUS. ETHICS: EUR. REV. 134, 135 (1997).
118. 47 U.S.C. § 508(a).
119. 47 U.S.C. § 317.
120. H.R. REP. NO. 86-2225, at 18–19 (1960).
121. See 106 Cong. Rec. 17559, 17625 (Aug. 25, 1960) (the Senate concurred
in the House’s Amendment of Senate Bill 1898 with an Amendment, noting “What
we are seeking to correct is the deception and the fraud which is practiced against
the public. . . . After all, if it is payola for a disc jockey to receive records free and to
be paid on the side for plugging a record, it would be just as much payola for an
executive of a studio to be given a Cadillac car to run around in because every
once in a while, when the studio makes a picture, the car is shown in the picture.
Payola is payola. I do not know how we would differentiate between one group and
another group.”).
122. See H.R. REP. NO. 86-1258, at 20 (Feb. 9, 1960).
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not a very effective way to protect consumer interests.123 Common
law fraud entails a misrepresentation or failure to disclose a material fact124 where the perpetrator, with the intent to deceive, makes
a false statement of material fact upon which a victim reasonably
relies to his or her detriment.125 A fact is material if a reasonable
person would have considered it important in making a decision
under the circumstances in question.126 While plaintiffs may be
able to state a claim that undisclosed payola constitutes misrepresentation of a material fact,127 it may be difficult for the ordinary
streaming listener to prove fraudulent intent or sufficient damages
to justify the cost of litigation.
In federal court, fraud cases are subject to a heightened pleading standard under the Federal Rules of Civil Procedure. Federal
Rule 9(b) requires that parties alleging fraud “must state with particularity the circumstances constituting fraud or mistake.”128 The
particularity standard has been interpreted as requiring plaintiffs to
allege the “who, what, when, where, and how” of the alleged
fraud,129 or to plead the fraud’s “time, place, and content.”130 Rule
9(b) provides that intent to deceive “may be alleged generally.”131
After Twombly and Iqbal, some courts have increased the pleading
123. Jeff Sovern, Private Actions Under the Deceptive Trade Practices Acts: Reconsidering the FTC Act as a Rule Model, 52 OHIO ST. L.J. 437, 439 (1991) (noting that
deceptive trade statutes are founded on the common law of fraud and contract,
which “are not particularly good vehicles for consumers”).
124. Boles, supra note 112, at 146 (citing Neder v. United States, 527 U.S. 1,
22 (1999)) (stating the common law meaning of fraud at the time of the mail
fraud act’s passage).
125. Id. (citing Simons v. Cogan, 542 A.2d 785 (Del. Ch. 1987)).
126. Id. (citing Seiffer v. Topsy’s Int’l, Inc., 487 F. Supp. 653, 663 (D. Kan.
1980)); see also Kungys v. United States, 485 U.S. 759, 787 (1988) (Stevens, J.,
concurring).
127. See analysis, infra Part III.
128. FED. R. CIV. P. 9(b).
129. E.g., Lawton ex rel. United States v. Takeda Pharmaceutical Co., 842 F.2d
125, 130 (1st Cir. 2016); Wigod v. Wells Fargo Bank, N.A., 673 F.3d 547, 569 (7th
Cir. 2012); Cafasso, U.S. ex rel. v. General Dynamics C4 Sys., Inc., 637 F.3d 1047,
1055 (9th Cir. 2011); United States ex rel. Wilson v. Kellogg Brown & Root, Inc.,
525 F.3d 370, 379 (4th Cir. 2008); BJC Health Sys. v. Columbia Cas. Co., 478 F.3d
908, 917 (8th Cir. 2007); United States ex rel. Willard v. Humana Health Plan of
Texas Inc., 336 F.3d 375, 385 (5th Cir. 2003); In re Burlington Coat Factory Securities Litigation, 114 F.3d 1410, 1422 (3d Cir. 1997).
130. See, e.g., Cox v. Mortgage Elec. Registration Sys., Inc., 685 F.3d 663, 673
(8th Cir. 2012); Johnson v. Nextel Commc’ns, Inc., 660 F.3d 131, 143 (2d Cir.
2011) (requiring that plaintiffs must allege specific facts as to the alleged fraud);
Bennett v. MIS Corp., 607 F.3d 1076, 1100 (6th Cir. 2010).
131. FED. R. CIV. P. 9(b).
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standard for scienter under Rule 9.132 The Second Circuit requires
pleadings that give rise to a “strong inference” of fraudulent intent,133 while other circuits now apply Twombly and Iqbal’s plausibility standard to pleadings of scienter in fraud cases.134
Even in state law actions that may not be subject to Rule 9(b)’s
heightened pleading standards, individual fraud suits are not commonly relied upon to protect consumer interests. In State ex rel. Danforth v. Independence Dodge, Inc., the Missouri Court of Appeals
explained that a state statute giving the attorney general the right
to bring suit against those engaging in deceptive trade practices
had been enacted “for the very reason that private causes of action
had proved largely ineffective to prevent consumer fraud . . . .
[I]ndividual action by consumers is much too costly in that the expense of litigation usually outweighs the amount of likely recovery.”135 The amount of likely recovery for listeners to streaming
services in a fraud action for payola is likely to be extremely low,
even if they can allege sufficient facts to survive a motion to dismiss
at the pleading stage—a difficult task given the elaborate structures
that have evolved to conceal payola practices in the music industry.136 Therefore, common law fraud claims for payola, like other
deceptive trade practices, are likely to be prohibitively costly for ordinary consumers.137

132. Hannah Ruth Roberts, Anything but General: Pleading Scienter in Rule 9(b)
Claims, AMERICAN BAR ASSOCIATION (May 23, 2017), https://www.americanbar.org
/groups/litigation/committees/business-torts-unfair-competition/practice/2017/
pleading-scienter-in-rule-9b-claims/ [https://perma.cc/RCP6-8CZZ]; see also Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2007) (heightening pleading requirements
by requiring that plaintiffs allege enough facts to make their claim plausible, not
merely possible or conceivable); Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (holding that a claim “has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged”).
133. First Cap. Asset Mgmt., Inc. v. Satinwood, Inc., 385 F.3d 159, 179 (2d Cir.
2004).
134. The First, Third, Fifth, Sixth, Seventh, and Eighth Circuits have all elevated Rule 9(b)’s requirement that scienter be alleged generally to a requirement
that plaintiffs plead sufficient facts to give rise to a plausible inference of intent.
Roberts, supra note 132; see also, e.g., Schatz v. Republican State Leadership
Comm., 669 F.3d 50, 58 (1st Cir. 2012).
135. State ex rel. Danforth v. Indep. Dodge, Inc., 494 S.W.2d 362, 370 (Mo. Ct.
App. 1973).
136. See supra Part I.
137. Sovern, supra note 123, at 439.
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C. Contractual Prohibitions Are Inadequate to Address Payola.
Digital streaming services implement lengthy terms and conditions by which users must agree to abide in exchange for the opportunity to use the platform. These “terms of service” specify how the
platform is to be used, as determined by the platform itself, including rights granted to users, rights granted to the service, and disclaimers.138 The terms and conditions of streaming services indicate
that, by signing up for and using the service, the user enters into a
binding contract with the service.139
Currently, the primary explicit legal prohibitions on payola in
the streaming context are provisions in streaming platforms’ terms
of service. Spotify, which features an extensive system of usercurated playlists, expressly prohibits users from “selling a user account or playlist, or otherwise accepting or offering to accept any
compensation, financial or otherwise, to influence the name of an
account or playlist or the content included on an account or
playlist.”140 Spotify retains the right to immediately terminate or
suspend the Spotify accounts of users who violate their user guidelines.141 While Apple Music and Amazon Music do not contain provisions explicitly forbidding selling placement on playlists, they
stipulate that users may use their services only for personal, noncommercial use, and forbid renting or selling the platform’s content, which includes playlists.142
In 2018, Spotify deactivated the account of SpotLister, a service
that charged musicians for paid placement on its 1,500 curated
playlists, which claimed to have a cumulative reach of 11.7 million
followers.143 Some believe that SpotLister was targeted because it
138. See Apple Media Services Terms and Conditions, APPLE (Sept. 16, 2020),
https://www.apple.com/legal/internet-services/itunes/us/terms.html [https://
perma.cc/VS7S-A2MG]; Spotify Terms and Conditions of Use, SPOTIFY (Feb. 7, 2019),
https://www.spotify.com/us/legal/end-user-agreement [https://perma.cc/HX7JTLR3]; Amazon Music Terms of Use, AMAZON (Aug. 10, 2020), https://
www.amazon.com/gp/help/customer/display.html?nodeId=201380010 [https://
perma.cc/U26X-TGTR]; Terms of Service & Privacy Policy, DICTIONARY.COM (Jan. 15,
2021), http://www.dictionary.com/terms [https://perma.cc/LX72-PP6E].
139. See Apple Media Services Terms and Conditions, supra note 138; Spotify Terms
and Conditions of Use, supra note 138.
140. Spotify Terms and Conditions of Use, supra note 138, at § 9(13).
141. Spotify Terms and Conditions of Use, supra note 138, at § 9.
142. Apple Media Services Terms and Conditions, supra note 138; Amazon Music
Terms of Use, supra note 138.
143. Austin Powell, Spotify Shuts Down Major Third-Party Service After Playlist
Scandal, THE DAILY DOT (Mar. 17, 2018), https://www.dailydot.com/upstream/
spotify-playlist-scandal/ [https://perma.cc/T2JA-2VRJ].
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utilized Spotify’s own Application Programming Interface to identify playlists that feature songs similar to those that artists submitted
to SpotLister.144 Other playlist pitching companies that do not utilize Spotify’s own algorithms, but do receive payment in exchange
for playlist placement, continue to operate despite their apparent
violation of Spotify’s terms of service.145
i.

Enforcement of Contractual Prohibitions Is Limited

Terms of service are legally enforceable agreements. Streaming
platforms’ terms of service usually involve “clickwrap” agreements,
which automatically present the contractual terms and require the
user to accept by clicking to indicate their agreement before accessing the platform itself.146 Consumers seldom read these internet
contracts,147 and may argue that they consequently lack notice of
the agreements’ terms, including prohibitions on payola. Under
the “duty to read” doctrine, however, consumers are bound to
terms that they have an opportunity to read before assenting and
cannot later complain about a lack of knowledge or understanding.148 Streaming platforms’ terms of service are not overly long,
and contain their terms in clear, prominent text.149 Terms prohibit144. Id.
145. Danny Ross, Spotify’s Head of Music Explains How to Get on Playlists, FORBES
(Mar. 2, 2020), https://www.forbes.com/sites/dannyross1/2020/03/02/spotifyshead-of-music-explains-playlisting/?sh=3aacad123a24 [https://perma.cc/R47F4YQ4].
146. Robert Lee Dickens, Finding Common Ground in the World of Electronic Contracts: The Consistency of Legal Reasoning in Clickwrap Cases, 11 MARQ. INTELL. PROP.
L. REV. 379, 381 (2007).
147. In one notable example of this phenomenon, PC Pitstop included a provision in its end user licensing agreement awarding financial compensation to a
number of licensees who read the license agreement and contacted the company.
Four months elapsed before a user noticed the clause and claimed the $1000 in
prize money. Ian Ayres & Alan Schwartz, The No-Reading Problem in Consumer Contract Law, 66 STAN. L. REV. 545, 547 (2014).
148. See, e.g., Upton v. Tribilcock, 91 U.S. 45, 50 (1875) (“It will not do for a
man to enter into a contract, and, when called upon to respond to its obligations,
to say that he did not read it when he signed it, or did not know what it contained. . . . A contractor must stand by the words of his contract; and, if he will not
read what he signs, he alone is responsible for his omission.”); Brown v. E.F. Hutton Grp., Inc., 991 F.2d 1020, 1033 (2d Cir. 1993) (holding that allegedly unsophisticated investors’ failure to read securities disclosures was “reckless” and
precluded them from bringing fraud claim); Rossi v. Douglas, 100 A.2d 3, 7 (Md.
1953) (“[O]ne having the capacity to understand a written document who reads it,
or without reading it or having it read to him, signs it, is bound by his signature.”).
149. See Apple Media Services Terms and Conditions, supra note 138; Spotify Terms
and Conditions of Use, supra note 138; Amazon Music Terms of Use, supra note 138; see
also ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1449 (7th Cir. 1996) (holding that

844

NYU ANNUAL SURVEY OF AMERICAN LAW

[Vol. 76:821

ing pay-for-play are in line with longstanding statutory prohibitions
on payola, and therefore are unlikely to be regarded as unreasonable by the courts.150 Therefore, their terms are likely to be upheld
in the face of potential legal challenges to their validity.
Although they are legally valid, terms of service alone are not
sufficiently enforceable to serve as the sole mechanism for payola
regulation in the streaming context. The remedies available for violation of a platform’s terms of service may be inadequate. Simply
terminating the accounts of users who violate the platform’s terms
and conditions will not successfully deter pay-for-play without an
effective mechanism in place to stop terminated account-holders
from simply creating a new account with a different email
address.151
The fact that anti-payola enforcement in the streaming context
is functionally limited to private contract is also a departure from
the historical mechanisms of anti-payola enforcement. Historically,
only public enforcement was available to combat payola practices.
The Communications Act granted the FCC primary and exclusive
jurisdiction over the enforcement of its anti-payola provisions.152
The Communications Act did not create, “even by implication, a
cause of action cognizable in the district courts,” allowing only for
public enforcement by the FCC.153
Relying primarily on contractual prohibitions to govern payola
practices also places primary responsibility for enforcement on the
parties to those contracts; specifically, on the streaming platforms
themselves.154 These streaming platforms may lack the time, desire,
or resources to fully investigate individual users in order to detercomputer software licenses are enforceable unless their terms are objectionable on
grounds applicable to contracts in general).
150. See RESTATEMENT (SECOND) OF CONTRACTS § 211 cmt. f (AM. LAW INST.
1981) (“Although customers typically adhere to standardized agreements and are
bound by them without even appearing to know the standard terms in detail, they
are not bound to unknown terms which are beyond the range of reasonable
expectation.”).
151. See Jonathan Zittrain, A History of Online Gatekeeping, 19 HARV. J. L. &
TECH. 253, 270 (2006) (discussing the inadequacies of account termination
policies).
152. 47 U.S.C. § 317.
153. Guitar v. Westinghouse Elec. Corp., 396 F. Supp. 1042, 1057 (S.D.N.Y.
1975).
154. See Facebook, Inc. v. Power Ventures, Inc., 844 F.3d 1058, 1066-67 (9th
Cir. 2016) (declining to attach public-law penalties to violations of online terms of
service because terms of service are “vague and generally unknown . . . but website
owners retain the right to change the terms at any time and without notice.”) (internal citations omitted).
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mine whether they are engaged in under-the-table payments in exchange for playlist placement. Enforcement may be especially
difficult when payments are made between playlist curators and
third parties who are not users of the platform itself.155 If third
party services are the ones pushing songs and paying for their placement on playlists, but are not actually users of the service, those
services are not parties to the contractual terms of service.156 Therefore, if the prevention of payola is limited to the contractual remedies available to streaming platforms through their terms of service,
the consequences of payola enforcement will fall largely on the parties accepting payola (curators), and will have far less of an effect
on the parties making payments (playlist pushers, labels, and musicians).157 Because of the difficulty of enforcement, however, contractual prohibitions are likely to have little deterrent effect even on
the curators whose accounts may be terminated, because the perceived penalty for accepting payola is low.158
ii. Contractual Prohibitions Allow Streaming Platforms to Monopolize
Payola

The provisions of streaming platforms’ terms of service that apply to payola only prohibit users of the platform, such as independent playlist curators, from engaging in payola.159 New artists and
155. Spotify was able to identify SpotLister’s payola practices because of SpotLister’s use of Spotify’s own Application Programming Interface, and has not
taken public action against other playlist promotion companies. Powell, supra note
143.
156. See, e.g., Nguyen v. Barnes & Noble, Inc., 763 F.3d 1171, 1175–76 (9th
Cir. 2014) (noting that contracts entered in internet commerce, such as online
terms of service, are governed by fundamental principles of contract, including
mutual manifestation of assent).
157. See Powell, supra note 143.
158. See Karna Basu, Kaushik Basu, & Tito Cordella, Asymmetric Punishment as
an Instrument of Corruption Control, 18 J. PUB. ECON. THEORY 831, 833 (2016)
(“[B]ribery depends on the properties of punishment . . . a bribe is exchanged as
long as the total expected penalty is small enough.”).
159. Apple Media Services Terms and Conditions, supra note 138 (“These terms
and conditions create a contract between you and Apple . . . You may use the
Services and Content only for personal, noncommercial purposes”); Spotify Terms
and Conditions of Use, supra note 138 (“Thanks for choosing Spotify (‘Spotify,’ ‘we,’
‘us,’ ‘our’) . . . . You must follow these rules and should encourage other users to
do the same. The following is not permitted for any reason whatsoever: . . . selling
a user account or playlist, or otherwise accepting or offering to accept any compensation, financial or otherwise, to influence the name of an account or playlist
or the content included on an account or playlist.”; Amazon Music Terms of Use,
supra note 138 (“This is an agreement between you and the entity providing Amazon Music to you . . . . You may use the Services only for your personal, non-
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those who are unsigned or represented by smaller record labels
view independently curated playlists as an essential part of gaining
valuable audience exposure160 and even acquiring a record deal
with a major label.161 Despite the importance of independent
playlists, however, the most desirable real estate in streaming is
found on the playlists curated by the streaming platforms
themselves.162
Although streaming platforms like Spotify insist that they do
not accept money in exchange for placement on their playlists,163
the platforms are subject to strong incentives to engage in pay-forplay. Each of the three major music labels, Universal, Sony, and
Warner, have marketing divisions dedicated to curating and promoting streaming playlists.164 Labels are willing to invest heavily in
promotion in order to obtain placement on platforms’ most soughtafter playlists.165 The finite nature of playlist real estate requires
that playlist curators make economic decisions about which songs
will be placed on the playlist, creating a substantial likelihood that
pay-for-play will occur,166 even if the platforms themselves do not
embrace it as an official policy.167
The playlist curators employed by streaming services have assumed the gatekeeper role that disc jockeys and station managers
occupied in terrestrial radio and have a unique ability to make or
break artists’ careers.168 The tremendous power wielded by a small
number of powerful actors creates strong incentives for an elaborate payola structure to develop. Placement on a playlist leads to
commercial purposes. You may not use the Services to store, transfer, or distribute
content of or on behalf of third parties, to operate your own content application
or service, or to resell any part of the Services.”).
160. Ward, supra note 95.
161. Marks, supra note 97 (describing how artists who gain popularity online
can end up placing labels into bidding wars that lead to very lucrative deals).
162. Id. (describing Spotify’s RapCaviar as “the most influential playlist in
music”).
163. Ward, supra note 95.
164. Marks, supra note 97.
165. Id. (“Now that streaming has finally curbed piracy, ‘we have a growing
business again,’ says Tom Corson, president/COO of RCA. ‘That requires a different mind-set. That requires investment . . . It’s definitely a seller’s market right
now,’ says Corson. ‘And if we are investing more heavily, there’s nothing wrong
with sharing the wealth.’ ”).
166. Katunich, supra note 60, at 670.
167. Spotify for Artists: How to Get Playlisted, YOUTUBE (Oct. 24, 2018), https:/
/www.youtube.com/watch?time_continue=1&vEuhq4Gbpw [https://perma.cc/9GWTGW8U] (explaining that Spotify does not engage in payola, and that no artist can pay for
placement on a Spotify-branded playlist); see also Shah, supra note 92.
168. Shah, supra note 92.
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increased streams and the accompanying royalties, greater exposure to audiences, and even increased play on terrestrial radio,
which takes cues for what to play from what is popular on streaming
services.169 Artists’ managers and record labels lobby these individuals extensively in order to acquire playlist placement, which has led
prominent platform-sponsored playlists to be overwhelmed by major label artists.170 This extensive lobbying and promotional machinery mirrors the elaborate brokerage of large-scale promotion
between labels and radio stations that took place under the radar
throughout the twentieth century, even in the face of the practice’s
explicit illegality in that context.171 Unlike disc jockeys and radio
station managers, however, playlist curators employed by streaming
services are not subject to scrutiny by the FCC172 and may be under
the impression that payola is entirely legal in the streaming context.173 Even in the absence of formal cash-for-play payola schemes,
streaming platforms’ coziness with labels may lead to more elaborate systems of quid-pro-quo resembling those that Spitzer prosecuted in the early 2000s, even while streaming services retain antipayola provisions in their terms and services so that they continue
to project an air of editorial independence. Given these considerations, it is clear that the incentives, rewards, and opportunities to
engage in payola are even stronger for playlist curators than they
were for disc jockeys and radio station managers.
In a recent interview, Stephen Cooper, Warner Music Group’s
Chief Executive Officer, emphasized the powerful relationships between major labels and streaming services when he stated that
“playlisting is one of the big reasons why artists need record labels
today . . . You have to react quickly when a song starts to break, you
have to have the relationships with the services.”174
169. Id.
170. Id.
171. Repyneck, supra note 51, at 715–16.
172. O’Rielly, supra note 14 (stating that the Federal Communications Commission does not regulate any music streaming offerings, including Spotify and
Apple Music); see also Shah, supra note 92 (“Under U.S. regulations, radio broadcasters must disclose payments or valuable quid-pro-quos for airtime. But those
rules don’t apply to streaming services.”).
173. See Shah, supra note 92.
174. Andrew Flanagan, ‘Music Isn’t a Commodity’: Warner Music CEO Stephen
Cooper on that Streaming Milestone, the ‘Value Grab’, BILLBOARD: BILLBOARDBIZ (May
13, 2016), https://www.billboard.com/biz/articles/news/record-labels/7370414/
music-isnt-a-commodity-warner-music-ceo-stephen-cooper-on [https://perma.cc/
9TJY-BUU7].
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In 2015, Billboard reported that “pay for play is definitely happening” on streaming services, although concrete evidence of the
practice is difficult to obtain.175 Pandora’s agreements with record
labels have raised concerns that the internet radio service “is favoring certain songs over others because it’s paying the musicians behind those songs a smaller royalty.”176 In 2020, Spotify formalized
the practice by launching “Discovery Mode,” which allows artists to
agree to a lower royalty rate in exchange for increased promotion
through Spotify’s algorithms.177 In 2019, Spotify also launched its
Marquee service, which allows artists and labels to purchase pop-up
advertisements directing users to their music on a pay-per-click basis.178 Critics argue that because labels give the services a discount
on royalties in exchange for airplay, listeners are essentially being
advertised to without knowing it, in circumstances under which the
Communications Act would require disclosure if terrestrial radio
were involved.179
D. Streaming Services’ Self-Regulation Fails Without Required Disclosure
of Payola
If payola is not publicly regulated and streaming platforms prohibit the practice for their users through their terms of service, the
streaming services will assume the primary authority for defining
the terms on which pay-for-play can occur. This framework would
be in line with the United States government’s historical approach
to the internet: self-regulation “based on a decentralized, contractual model of law rather than one based on top-down regulation.”180 Because online technologies evolve rapidly, self-regulation
is utilized to allow the private sector to develop rules suited to the
175. Glenn Peoples, How ‘Playola’ Is Infiltrating Streaming Services: Pay for Play Is
‘Definitely Happening,’ BILLBOARD (Aug. 19, 2015), https://www.billboard.com/biz/
articles/news/digital-and-mobile/6670477/how-playola-is-infiltrating-streamingservices-pay-for [https://perma.cc/CGJ3-V8F7].
176. Laura Sydell, Pandora’s New Deal: Different Pay, Different Pay, NAT’L PUB.
RADIO (Nov. 26, 2014), https://www.npr.org/2014/11/26/366339553/pandorasnew-deal-different-pay-different-play [https://perma.cc/8U6U-NXKU].
177. Noah Yoo, Could Spotify’s New Discovery Mode be Considered Payola?, PITCHFORK (Nov. 9, 2020), https://pitchfork.com/thepitch/could-spotifys-new-discovery-mode-be-considered-payola/ [https://perma.cc/Y94N-4B4U].
178. Elias Leight, A New Tool from Spotify Walks the Line Between Advertising and
Pay-For-Play, ROLLING STONE (Dec. 2, 2019), https://www.rollingstone.com/pro/
features/spotify-marquee-ad-cost-5000-915990/ [https://perma.cc/2RLX-4EYU].
179. Yoo, supra note 177; Sydell, supra note 176.
180. WILLIAM J. CLINTON & ALBERT GORE, JR., A FRAMEWORK FOR GLOBAL ELECTRONIC COMMERCE, 3 (1997).
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purpose of the industry, while requiring little effort for implementation and little or no institutional infrastructure.181
A self-regulatory approach to e-commerce relies on the assumption from welfare economics that informed, rational decisionmakers will reach efficient, welfare-maximizing contracts in
competitive markets.182 Under this theory, allowing streaming services to self-regulate their own payola practices could be an effective
strategy if the users of streaming services were fully informed about
when the practice was taking place.183 In such an environment,
users who preferred not to listen to playlists on which music was
included in exchange for payment could make the rational choice
to curate their own playlists or use a different service.184
This theory of rational choice is actually at the heart of traditional payola regulation under the Communications Act,185 which
allows payment to be made in exchange for play as long as listeners
are clearly informed that payment, services, or other valuable consideration have been given.186 Because the Communications Act’s
requirements do not govern streaming platforms, however, platforms are not necessarily obligated to provide such disclosure, and
may adopt norms in which pay-for-play occurs without being disclosed to consumers.
Streaming services have already experimented with receiving
payment for playlist placement and disclosing that fact to their listeners. In 2017, Spotify piloted a program called Sponsored Songs,
in which labels could pay to add songs to Spotify-branded playlists
delivered to users of the platform’s advertisement-driven free
181. Karen Alboukrek, Adapting to a New World of E-Commerce: The Need for Uniform Consumer Protection in the International Electronic Marketplace, 35 GEO. WASH. INT.
L.R. 425, 452–53 (2003).
182. See, e.g., Richard A. Posner, ECONOMIC ANALYSIS OF LAW 3 (9th ed. 2014);
Benjamin E. Harmalin et al., Contract Law, in 1 HANDBOOK OF LAW AND ECONOMICS
20, 21–24 (A. Mitchell Polinsky & Steven Shavell eds., 2007) (discussing core principles of the welfare economics of contract).
183. See Alboukrek, supra note 181, at 453.
184. See, e.g., Posner, supra note 182, at 3; Harmalin et al., supra note 182, at
21–24 (discussing core principles of the welfare economics of contract).
185. Coase, supra note 17, at 309-310 (According to the attorney general and
the FTC, “a disc jockey who receives . . . payment does not disclose that he is being
paid to play the record and creates the impression that it is being broadcast because of its merit.”).
186. 47 U.S.C. § 317(a)(1) (“All matter broadcast by any radio station for
which any money, service or other valuable consideration is directly or indirectly
paid, or promised to or charged or accepted by, the station so broadcasting, from
any person, shall, at the time the same is so broadcast, be announced as paid for or
furnished, as the case may be, by such person.”).
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tier.187 The songs were targeted to appear to users with similar listening tastes so that they fit in with other music on the listener’s
playlist and were playable without requiring listeners to click on a
separate ad.188 The songs were listed in a separate area of the
playlist from regular content, and listeners could opt out of receiving sponsored songs.189 The platform later stopped offering listeners the ability to opt out of sponsored songs and no longer indicates
whether sponsored songs are present on playlists.190
Listeners have also provided negative feedback to streaming
services when pay-for-play is disclosed or otherwise clearly evident.
In June 2018, Spotify placed music by Drake prominently across its
editorial playlists, even playlists for genres or moods with which the
Canadian-American hip-hop artist’s music was not clearly aligned,
including “Best of British,” “Massive Dance Hits,” and “Happy Pop
Hits.”191 Many Spotify subscribers, who pay to receive the service
without advertisements, decried the promotion as “an imposition of
advertisements on what are supposed to be ad-free accounts,” and
demanded refunds from the service or cancelled their subscriptions
entirely.192 Such listener responses show that the matter of whether
song promotion was financially motivated is clearly material to listeners. In light of consumer responses to past occasions in which
stations disclosed pay-for-play or listeners perceived that it may have
occurred, streaming services may be wary of disclosing when payments have been received in exchange for song promotion.
Streaming services, while popular, have struggled to become
profitable,193 so the demand for placement on their playlists makes
187. Jem Aswad, Spotify’s ‘Sponsored Songs’ Experiment Allows Labels to Pay for
Playlist Placement, VARIETY (June 20, 2017), https://variety.com/2017/digital/
news/spotify-sponsored-songs-experiment-allows-labels-to-pay-for-playlists1202472579/ [https://perma.cc/YZW2-VYF5].
188. Josh Constine, Spotify ‘Sponsored Songs’ Lets Labels Pay for Plays, TECHCRUNCH (June 19, 2017), https://techcrunch.com/2017/06/19/spotify-sponsored-content/ [https://perma.cc/C3EN-AG67].
189. Id.
190. Spotify for Artists, supra note 167; see also Shah, supra note 92 (quoting
an Apple spokesperson as saying, “There is absolutely no ‘payola’ happening on
Apple Music or iTunes at all.”).
191. Colin Stutz, Spotify Subscribers Demand Refunds Over Too Much Drake Promotion, BILLBOARD (July 2, 2018), https://www.billboard.com/articles/columns/hiphop/8463896/spotify-drake-subscribers-refunds-scorpion-playlist-marketing
[https://perma.cc/4QEP-QMR3].
192. Id.
193. Angelina Rascouet & Lucas Shaw, The Internet Saved the Record Labels,
BLOOMBERG BUSINESSWEEK (Feb. 5, 2019), https://www.bloomberg.com/news/articles/2019-02-05/vivendi-may-sell-universal-now-a-music-streaming-behemoth
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payola a logical way to further monetize their platforms and increase profitability. Services are not explicitly required by the Communications Act to disclose when payment has been given for
playlist placement. In light of consumer preferences against such
practices, streaming services have strong incentives to accept payment for playlist placement without disclosing those payments to
listeners, which would deprive listeners of the opportunity to make
an informed decision of which media to consume. Given consumers’ past reactions to perceived payola, information about whether
payment was made in exchange for placement on a playlist is clearly
a material concern to listeners, making disclosure necessary in order for streaming platforms to achieve the informational symmetry
necessary to adequately protect consumer expectations.
IV.
UNDISCLOSED PAYOLA IS BARRED BY FEDERAL
LAW UNDER § 5(A) OF THE FEDERAL
TRADE COMMISSION ACT
The FCC’s lack of jurisdiction over streaming services appears
to many commentators to leave undisclosed payola on streaming
services at least technically legal.194 The FTC, however, has jurisdiction over online actors like streaming services. Further, the prohibitions on deceptive trade practices in the Federal Trade Commission
Act (FTC Act), when applied to payola, clearly indicate that undisclosed payola continues to be illegal under United States law.
A. The FTC Has Jurisdiction over Streaming Services
The FTC is the “primary federal agency regulating electronic
commerce.”195 The FTC has made clear that its consumer protection laws that apply to other media also apply online, including the
FTC Act’s prohibition on “unfair or deceptive acts or practices,”196
described below. The FTC “is, first and foremost, an enforcement
[https://perma.cc/VM75-EZGM] (“One big concern is streaming’s durability. . . .
Apple Inc. and Amazon.com Inc. don’t break out results for their services, but
Pandora Media Inc. lost $310 million in the first nine months of 2018, and Spotify
Technology SA reported a net loss of $520 million—even as it grew 40 percent, to
87 million paying customers.”).
194. See supra Part II.
195. MICHAEL D. SCOTT, SCOTT ON INFORMATION TECHNOLOGY LAW § 8.09 (3d
ed. 2020).
196. FTC, DOT COM DISCLOSURES: INFORMATION ABOUT ONLINE ADVERTISING 1
(2000), http://ftc.gov/os/2000/05/0005dotcomstaffreport.pdf [https://
perma.cc/3M48-SBEY].
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agency,”197 a role that makes it better-suited for governing wrongdoing like payola than the FCC, which pursues enforcement actions
alongside a broader focus on licensure and shaping communications practices through broader regulatory policies.198 The FTC’s
enabling statute gives it broad latitude to address unfair or deceptive trade practices,199 whereas the FCC’s jurisdiction is limited to
common carriers, radio and cable communications, and any ancillary jurisdiction necessary to execute its explicitly delegated functions.200 The FTC also has the authority to act proactively to prevent
and prohibit deceptive conduct before it has escalated to a level
that would give rise to a private cause of action in tort or
contract.201
The FTC has experience investigating and bringing enforcement actions against online platforms and is “experienced in understanding the economic concepts that underlie the operation of
platforms and the markets they create,”202 making it well-suited to
bring enforcement actions against parties who engage in playlist
payola. In 2019, former FCC Chairman Ajit Pai responded to
lawmakers’ request that the FCC investigate the practices of wireless
internet service providers by referring the request to the FTC,
which Chairman Pai said “has long policed the internet economy
for potentially deceptive and unfair practices and has the responsibility for doing so today,”203 indicating that the FCC has recently
viewed the actions of entities involved in internet communications
as fully within the jurisdiction of the FTC.
B. The FTC Is Well-Suited for Anti-Payola Enforcement
Section 5(a) of the FTC Act prohibits “unfair or deceptive acts
or practices in or affecting commerce.”204 Although the FTC Act
does not define what constitutes a deceptive practice, the agency’s
197. Terrell McSweeny, FTC 2.0: Keeping Pace with Online Platforms, 32 BERKETECH. L.J. 1027, 1029 (2017).
198. FCC, STRATEGIC PLAN 2018–2022, i, 1–2.
199. 15 U.S.C. § 45 (2006).
200. See 47 U.S.C. § 151 et seq.
201. See Patricia P. Bailey & Michael Pertschuk, The Law of Deception: The Past
as Prologue, 33 AM. U. L. REV. 849, 870 (1984).
202. McSweeny, supra note 197, at 1033.
203. Letters from Ajit V. Pai, Chairman, FCC, to Edward J. Markey, Richard
Blumenthal, and Ron Wyden, Senators, U.S. Senate (Mar. 29, 2019), https://
docs.fcc.gov/public/attachments/DOC-356892A1.pdf?utm_campaign=newsletters&utm_source=sendgrid&utm_medium=email [http://perma.cc/S6C4-RUXR].
204. 15 U.S.C. § 45 (2006)).
LEY
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regulations,205 FTC decisions,206 and court decisions207 have given
shape to the federal definition for deceptive practices.208 For a
practice to be considered deceptive under the FTC Act, there must
have been a material representation, omission or practice that,
under the circumstances, is likely to mislead the reasonable
consumer.209
The standard for demonstrating that a defendant engaged in
deceptive trade practices under the FTC Act is much lower than
that for common law fraud. To make out a violation of the FTC Act,
the FTC need not prove that a defendant intended to deceive consumers,210 or that it made a representation in bad faith.211 The FTC
also need not prove that consumers or the general public actually
relied upon or were injured by a defendant’s actions,212 although
proof of actual deception is “highly probative to show that a practice is likely to mislead consumers acting reasonably under the
circumstances.”213
i.

The FTC’s Investigatory Authority

Only the FTC can enforce the FTC Act, which grants neither
private rights of action to individuals nor public enforcement au205. The FTC has authority to promulgate regulations pursuant to 15 U.S.C.
§ 57(a)(1)(A). Until 1975, the FTC’s authority to promulgate trade regulations
appeared at 15 U.S.C. § 46(g). The FTC also issues Industry Guides to explain
which practices are deceptive and which are not. See 16 C.F.R. subchapter B
(2019).
206. See, e.g., Cliffdale Assocs., Inc., 103 F.T.C. 110 (1984) (adopting the
FTC’s 1983 Policy Statement on Deception in holding that the Commission will
find an act or practice deceptive if (1) there is a representation, omission, or practice that (2) is likely to mislead consumers acting reasonably under the circumstances, and (3) the representation, omission, or practice is material).
207. See, e.g., FTC v. LeadClick Media, LLC, 838 F.3d 158 (2d Cir. 2016); FTC
v. Tashman, 318 F.3d 1273 (11th Cir. 2003).
208. Sovern, supra note 123, at 443.
209. Letter from James C. Miller III, Chair, FTC, to Rep. John D. Dingell,
Chairman, Committee on Energy and Commerce, (Oct. 14, 1983) (containing the
FTC Policy Statement on Deception) (available at https://www.ftc.gov/system/
files/documents/public_statements/410531/831014deceptionstmt.pdf) [https://
perma.cc/5N49-KHUQ ] [hereinafter FTC Policy Statement on Deception].
210. See, e.g., FTC v. Algoma Lumber Co., 291 U.S. 67 (1934); Doherty, Clifford, Steers, & Shenfield, Inc. v. FTC, 392 F.2d 921 (6th Cir. 1968); FTC v. E.M.A.
Nationwide, Inc., 767 F.3d 611, 631 (6th Cir. 2014); FTC v. Bronson Partners, LLC,
564 F. Supp.2d 119, 124 (D. Conn. 2008).
211. See Bronson Partners, 564 F. Supp.2d at 124.
212. See, e.g., FTC v. Colgate-Palmolive Co., 380 U.S. 374 (1965); FTC v.
Freecom Commc’ns, Inc., 401 F.3d 1192, 1205-06 (10th Cir. 2005).
213. FTC v. Cyberspace.com, LLC, 453 F.3d 1196, 1201 (9th Cir. 2006).
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thority to state or local governments.214 The FTC has broad investigative authority to “gather and compile information concerning,
and to investigate from time to time the organization, business,
conduct, practices, and management of any person, partnership, or
corporation engaged in or whose business affects commerce.”215 To
facilitate these investigations, the agency has the power to issue subpoenas, conduct wide-ranging economic studies, and use “civil investigative demands” to require that the recipient file a written
report, answer the agency’s questions, or submit written documents
or testimony.216 The FTC can initiate investigations “upon the request of the President, Congress, governmental agencies, or the Attorney General; upon referrals by the courts; upon complaint by
members of the public; or by the FTC upon its own initiative.”217
To resolve a pending investigation, the FTC may either: file a
closing letter indicating that it is not recommending enforcement
action,218 undertake administrative adjudication,219 or file a complaint in federal court.220 A charged party may settle the agency’s
charges by signing a consent agreement, consenting to the entry of
a final order, and waiving all right to judicial review.221 Each violation of a consent order carries a civil penalty of up to $10,000.222 If
the party does not enter a consent agreement, the FTC will proceed
with an administrative trial or will file a civil action in federal dis214. Baum v. Great W. Cities, Inc. of New Mexico, 703 F.2d 1197, 1209 (10th
Cir. 1983) (“We recognize that private litigants cannot invoke the jurisdiction of
the district courts by alleging violations of business practices proscribed by 15
U.S.C.A. § 45(a)(1). The remedial power rests exclusively in the FTC.”).
215. 15 U.S.C. § 46(a) (2020); see also A Brief Overview of the Federal Trade Commission’s Investigative and Law Enforcement Authority, FTC (July 2008), https://
www.ftc.gov/about-ftc/what-we-do/enforcement-authority [https://perma.cc/
P9L9-FZPV] [hereinafter A Brief Overview, FTC].
216. A Brief Overview, FTC, supra note 215; see also 15 U.S.C. § 49 (2020); 15
U.S.C. § 57b-1(c)(1) (2020).
217. 16 C.F.R. § 2.1 (2017).
218. See, e.g., Letter from Richard A. Feinstein, Dir., Bureau of Competition,
FTC, to Daniel M. Wall, Counsel, Apple, Inc. (Oct. 30, 2009), https://www.ftc.gov/
sites/default/files/documents/closing_letters/apple-inc./google-inc./091030appleclosingletter.pdf [https://perma.cc/GS3B-2S6Z].
219. 15 U.S.C. § 45(b) (2006) (allowing for administrative adjudication by the
FTC when it has reason to believe that an entity is engaging in an “unfair or deceptive act or practice in or affecting commerce”).
220. 15 U.S.C. § 53(b) (1994) (authorizing the FTC to seek preliminary and
permanent injunctions in federal court to remedy “any provision of law enforced
by the Federal Trade Commission”).
221. A Brief Overview, FTC supra note 215.
222. 15 U.S.C. § 45(l) (2006).

2021]

PLAYLISTS AS ENDORSEMENTS

855

trict court.223 Penalties for engaging in unfair or deceptive trade
practices include cease and desist orders, civil penalties, or refunds
to consumers for their actual damages.224
In addition to investigation and enforcement actions, the FTC
conducts active outreach in order to promote voluntary compliance
with the FTC Act and FTC regulations.225 The FTC has a task force
that works with law enforcement and other agencies to conduct regular internet “surfs.”226 During a surf, the FTC reviews internet sites
with the goal of detecting potential violations of FTC guidelines or
other federal laws.227 After the surf, the FTC contacts the potential
violators it has identified by sending warning letters that identify
the questionable activities, explain the applicable law, and provide
the entity with the opportunity to voluntarily comply with the
law.228
Although the FTC’s primary role is that of a law-enforcement
agency, the FTC also emphasizes consumer and business education
efforts in order to promote greater self-regulation and voluntary
compliance.229 The FTC issues press releases, sponsors seminars,
produces public service announcements, and publishes pamphlets
through its national and regional offices in order to keep the public
informed of common deceptions and major FTC actions.230 These
proactive education efforts, if applied to payola, will not only serve
to deter the practice for those who work in the industry, but will
also educate the public about the risk that payola has occurred and
enable them to more critically evaluate their choice of playlists and
streaming platforms.
223. A Brief Overview, FTC, supra note 215.
224. Id.
225. See William E. Kovacic, The Federal Trade Commission as Convenor: Developing Regulatory Policy Norms Without Litigation or Rulemaking, 13 COLO. TECH. L.J. 17,
29 (2015) (“The capabilities established in [the FTC’s enabling statute] enabled
the FTC to serve as a forum to bring interested groups together to discuss important policy issues and to prepare reports to advance understanding of modern
commercial phenomena.”).
226. SCOTT, supra note 195, at § 8.09.
227. Id.
228. See, e.g., Press Release, FTC, FTC Warns Internet Marketers About Making Misleading Claims About the Benefits of Gas-Saving and Other Energy-Related
Devices (Apr. 18, 2002), https://www.ftc.gov/news-events/press-releases/2002/
04/ftc-warns-internet-marketers-about-making-misleading-claims-about [https://
perma.cc/4EJJ-GK2M].
229. FTC, NOV. 2018 UPDATE § 2:17. CONSUMER EDUCATION (2018).
230. Id.
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ii. The FTC’s Endorsement Guides

Pursuant to its rulemaking authority under the FTC Act,231 the
FTC has promulgated regulations establishing Guides and Trade
Practice Rules for particular industries,232 which, while not binding
law, are illustrative of the FTC’s own interpretation of Section 5 of
the FTC Act. The Guides Concerning Use of Endorsements and
Testimonials in Advertising (Endorsement Guides) cover the representation or omissions that are made in conjunction with endorsements and testimonials (hereinafter, endorsements), which are
treated identically under the Guide.233 An endorsement is “any advertising message (including verbal statements, demonstrations, or
depictions of the name, signature, likeness, or other identifying
personal characteristics of an individual or the name or seal of an
organization) that consumers are likely to believe reflects the opinions, beliefs, findings, or experiences of a party other than the
sponsoring advertiser, even if the views expressed by that party are
identical to the sponsoring advertiser.”234 The FTC has adopted a
broad definition of endorsement; for example, an act as simple as
tagging the manufacturer of the clothing worn in a social media
post requires disclosure if the person making the post has a financial relationship with that brand.235
The Endorsement Guides explicitly require full disclosure of
material connections between an endorser and the seller of the advertised product.236 A connection is material if it might materially
affect the weight or credibility of the endorsement and is not reasonably expected by the endorsement’s audience.237 When payment or other material consideration is given in exchange for an
endorsement, and that consideration would not be reasonably expected by consumers, the endorser should “clearly and conspicuously” disclose the fact that payment, other compensation, or the
promise of compensation was given in exchange for the
endorsement.238
231. 15 U.S.C. § 57a (2011).
232. 16 C.F.R. Ch. I, Subch. B (2021).
233. 16 C.F.R. § 255.0(c) (2009).
234. 16 C.F.R. § 255.0(b) (2009).
235. FTC, The FTC’s Endorsement Guides: What People Are Asking (Sept. 2017),
https://www.ftc.gov/tips-advice/business-center/guidance/ftcs-endorsementguides-what-people-are-asking [https://perma.cc/33ZZ-ENME].
236. 16 C.F.R. § 255.5 (2009).
237. Id.
238. Id.
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iii. FTC Enforcement Actions

The FTC’s robust enforcement efforts against online deceptive
trade practices indicate that the agency takes adherence to its Endorsement and Testimonial Guides seriously. While other federal
agencies decreased their enforcement efforts under the Trump administration, the number of enforcement actions brought by the
FTC has remained steady.239 In 2017 and 2018, the FTC resolved
twenty-nine actions involving web services and emerging technologies, which made up 18% of the agency’s enforcement activity during that period.240 The agency’s recent enforcement efforts have
included a particular focus on preventing the consumer confusion
that results when advertising is blended with other content, including entertainment.241
Three recent high-profile FTC enforcement actions provide
valuable insight into how FTC enforcement could apply to payola
on music streaming services. In March 2016, the FTC filed a complaint against Lord and Taylor department stores for deceptive
trade practices.242 The complaint alleged that Lord and Taylor violated the FTC Act when, in conjunction with an advertising campaign for its new Design Lab collection, the company gifted a dress
from the collection to fifty social media influencers who were also
paid between $1,000 and $4,000 to post Instagram photos of themselves wearing the dress.243 None of the posts disclosed that the influencers had received payment or merchandise in exchange for
the post, and did not state that they were advertisements for Lord
and Taylor.244 Although Lord and Taylor personnel pre-approved
all posts, the company did not add language disclosing that the influencers had been compensated for the posts.245 Lord and Taylor
also contracted with Nylon magazine to post a Lord and Tayloredited Instagram post and an article about the Design Lab
239. JOSEPH L. BARLOON ET AL., SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP,
FTC ENFORCEMENT TRENDS IN CONSUMER PROTECTION 1 (2019).
240. Id. at 1–2.
241. Id. at 2.
242. See Complaint, In re Lord & Taylor, LLC, No. 152-3181, Docket No. C4576 (Mar. 15, 2016) [hereinafter Lord & Taylor Complaint].
243. Lord and Taylor instructed influencers to make their posts within a specified time frame and to mention the company in their posts by tagging the “@lordandtaylor” Instagram account and using the hashtag “#DesignLab” in their posts.
The Instagram posts were pre-approved by Lord and Taylor representatives. Lord
& Taylor Complaint, supra note 242, at 2.
244. Lord & Taylor Complaint, supra note 242, at 2.
245. Id.
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brand.246 Neither the Nylon article nor the Instagram post disclosed that the posts were made as part of a commercial
arrangement.247
In May 2016, the FTC entered into a consent agreement with
Lord and Taylor that prohibits the company from presenting paid
advertising as coming from a neutral source.248 The order, which is
in effect for twenty years, requires the company to provide endorsers with a clear statement of their disclosure obligations; to establish, implement, and maintain a system to monitor endorsers’
compliance with FTC disclosure requirements; to terminate relationships with endorsers who fail to comply with disclosure requirements; and to create records of compliance for submission to the
FTC.249 Notably, the FTC is not authorized to collect fines or penalties based on initial violations of the FTC Act, so this monitoring is
necessary to detect future violations, which are punishable by civil
penalties of up to $40,000 per violation.250
The same year that the FTC brought its enforcement action
against Lord and Taylor, the agency also charged Warner Brothers
Home Entertainment (Warner) with violations of the FTC Act for
failing to adequately disclose that it had paid video game influencers to post videos of themselves playing the video game Middle
Earth: Shadow of Mordor.251 Warner, through its advertising agency,
entered into contracts with the influencers that required the influencers to post videos featuring Shadow of Mordor gameplay that promoted “positive sentiment about the [game]” and provided
information about how viewers can register for and play the
game.252 The contract also required that the influencers include
information about the game and an “FTC disclaimer disclosing that
the post is sponsored” in the description box that typically appears
246. Id.
247. Id.
248. Order, In re Lord & Taylor, LLC, No. 152-3181, Docket No. C-4576 at
4–5 (May 23, 2016) [hereinafter Lord & Taylor Order].
249. Id.
250. 15 U.S.C. § 45(l) (2006). At the time of the consent order, the penalty
for each violation was $16,000. Letter from Donald S. Clark, Secretary, FTC, to
Sharp Mann (May 20, 2016), https://www.ftc.gov/system/files/documents/cases/
160523lordtaylorletters.pdf [https://perma.cc/BR4Y-Z88U]. That penalty has
since been increased to $40,000 and adjusted for inflation. Adjustment of Civil
Monetary Penalty Amounts, 81 Fed. Reg. 126 at 42476 (June 30, 2016) (to be codified at 16 C.F.R. pt. 1).
251. Complaint at 1–4, In re Warner Bros. Home Entertainment, Inc., No.
152-3034, Docket No. C-4595 (Nov. 21, 2016) [hereinafter Warner Complaint].
252. Id. at 2.
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below a YouTube video.253 The majority of influencers who participated in the campaign did not include any sponsorship disclosures
within the videos themselves, and disclosures placed in the description box were usually placed “below the fold,” meaning that viewers
were required to click “show more” in order to view the disclosure.254 The FTC regarded Warner’s actions as a deceptive practice
because Warner’s failure to adequately disclose that the influencers
had received compensation constituted a representation that
“favorable gameplay videos . . . reflect the opinions or experiences
of individuals who had played Shadow of Mordor,” and that representation was material to consumers’ decisions whether to purchase
the game. 255
In November 2016, the FTC approved a consent order that requires Warner to clearly and conspicuously disclose any material
connections with influencers, take steps to ensure that the influencers clearly and conspicuously make such disclosures, monitor influencers’ compliance with disclosure requirements, and terminate
agreements with influencers who fail to make adequate disclosures.256 Like the Lord and Taylor order, the Warner order is in
effect for twenty years and requires Warner to follow monitoring
and compliance procedures, including maintaining documents that
demonstrate its compliance and making those documents available
to the FTC upon request.257 Civil penalties are available for violations of the order.258
The FTC’s actions against Warner and Lord and Taylor were
targeted solely at the companies providing consideration in exchange for endorsements and did not directly reach the endorsers
themselves.259 In April 2017, the FTC began more targeted outreach to endorsers by sending more than ninety educational letters
to social media influencers to remind them that they must disclose

253. Id.
254. Id. at 2-3.
255. Id. at 4.
256. Order, In re Warner Bros. Home Entertainment, Inc., No. 152-3034,
Docket No. C-4595 at 3–5 (Nov. 21, 2016) [hereinafter Warner Order].
257. Id. at 5–6.
258. Letter from Donald S. Clark, Secretary, FTC, to Jerry Addison (Nov. 17,
2016), https://www.ftc.gov/system/files/documents/cases/letters_to_commenters.pdf [https://perma.cc/X4DH-VR7A].
259. See Lord & Taylor Order, supra note 248; see also Warner Order, supra
note 256.
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all material connections to the brands they endorse.260 The agency
sent follow-up warning letters to twenty-one influencers to point out
specific posts that the FTC suspected were not in compliance with
the Endorsement Guides and to ask recipients to disclose material
connections to the FTC and take steps towards disclosure.261 In
September 2017, the agency also brought its first enforcement action against individual influencers when it brought charges against
Trevor Martin and Thomas Cassell, video game influencers who
posted positive reviews of the online gambling service CSGO Lotto
without disclosing that they jointly owned the company.262 A consent agreement between the FTC, CSGO Lotto, Martin, and Cassell
orders the parties to clearly and conspicuously disclose material
connections and provides for a robust monitoring and compliance
regime263 with terms similar to those in the Warner and Lord and
Taylor orders. Although Cassell had previously been implicated in a
separate 2014 FTC action for failure to disclose that he had been
paid for video game reviews, he was not a named party in that action and was not subject to a prior consent order.264 Therefore, civil
remedies are only available against all three defendants if they commit future violations of the 2017 consent order.265
In February 2020, FTC Commissioner Rohit Chopra released a
statement acknowledging that issuing “no-money, no-fault order[s]” against advertisers who engage in payola by violating the
endorsement guidelines was not enough to deter the practice.266
Chopra announced next steps for the Commission, including increasing requirements for the platforms on which undisclosed ad260. Lesley Fair, Three FTC Actions of Interest to Influencers, FTC BUSINESS BLOG
(Sep. 7, 2017, 11:11 AM), https://www.ftc.gov/news-events/blogs/business-blog/
2017/09/three-ftc-actions-interest-influencers [https://perma.cc/3VHP-Q6MY].
261. Id.
262. Press Release, FTC, CSGO Lotto Owners Settle FTC’s First-Ever Complaint Against Individual Social Media Influencers (Sept. 7, 2017), https://
www.ftc.gov/news-events/press-releases/2017/09/csgo-lotto-owners-settle-ftcs-firstever-complaint-against [https://perma.cc/ML7U-TL6A].
263. Order, In re CSGOLotto, Trevor Martin, and Thomas Cassell, No. 1623184, Docket No. C-4632 at 3–9 (Nov. 29, 2017) [hereinafter CSGOLotto Order].
264. Fair, supra note 260.
265. See Letter from Donald S. Clark, Secretary, FTC, to Christopher Jahn
(Nov. 28, 2017), https://www.ftc.gov/system/files/documents/cases/
1623184_c4632_csgolotto_letters_to_commenters.pdf [https://perma.cc/FM86CSLS].
266. Statement of Commissioner Rohit Chopra, FTC (Feb. 12, 2020), https:/
/www.ftc.gov/system/files/documents/public_statements/1566445/p204500__endorsement_guides_reg_review_-_chopra_stmt.pdf [https://perma.cc/M9JSQGSA].
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vertising occurs, “[c]odifying elements of the existing endorsement
guides into formal rules so that violators can be liable for civil penalties under Section 5(m)(1)(A) [of the FTC Act] and liable for
damages under Section 19,” and clarifying the requirements that
companies must follow in their agreements with influencers.267 The
FTC published a Federal Register notice on February 21, 2020 calling for public comments regarding whether the endorsement
guides need to be updated to meet these goals.268
C. Payola Is a Deceptive Practice Prohibited by the FTC Act
The FTC’s recent interest in revising and codifying its endorsement guides creates an opportunity for the agency to more formally
address payola in the music industry. The FTC Act can be construed as prohibiting the practice, placing anti-payola enforcement
in the music-streaming context within the authority of the FTC.
i.

Placing a Song on a Playlist Is a Representation that is Likely to
Mislead Reasonable Consumers

Deceptive claims may be either express or implied. A communication may be deemed to contain an implied claim if reasonable
“consumers acting reasonably under the circumstances would interpret the advertisement to contain that message.”269 Once the FTC
determines, based on its own expertise, that a communication contains an implied claim, it can either rely on its own interpretation of
the communication to determine whether it constitutes a deceptive
practice,270 or it can consider extrinsic evidence, including methodologically sound consumer surveys, to confirm that its reading is
reasonable.271
The placement of a song on a curated playlist constitutes an
implied claim to a streaming platform’s users that the song was chosen for its artistic qualities and alignment with individual listeners’
musical tastes. When Apple launched its Apple Music service, it
boasted that the service combined “the largest and most diverse collection of music on the planet with the expertise of world-class mu267. Id.
268. Guides Concerning the Use of Endorsements and Testimonials in Advertising, 85 Fed. Reg. 10,104 (Feb. 21, 2020) (to be codified at 16 C.F.R 255) https://
www.federalregister.gov/documents/2020/02/21/2020-03447/guides-concerningthe-use-of-endorsements-and-testimonials-in-advertising [https://perma.cc/5CFTMWUT].
269. In re Thompson Medical Co., 104 F.T.C. 648, 799 (1984).
270. In re Kraft, Inc., 114 F.T.C. 40, 47 (1991).
271. Crown Central Petroleum Corp., 84 F.T.C. 1493 (1974).
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sic experts who have programmed playlists for your [devices].”272
Apple touts its experts as the most talented from around the world,
and also stresses that the music that human curators select for its
playlists is personalized to listeners’ preferences, and that the
human curators will adapt which songs are placed on the playlists
change in response to users’ listening patterns.273
Spotify describes its curated playlists as a way for listeners to
find “new artists and tracks to fall in love with and [rediscover] . . .
old favorites.”274 The algorithms that populate Spotify’s personalized playlists “look at listeners habits . . . and the habits of those
with similar taste” and create playlists that “are different for each
listener, based on their unique taste.”275 Spotify’s non-personalized
editorial playlists are assembled by “genre, lifestyle, and culture specialists with diverse backgrounds.”276 By placing a song on a playlist,
these streaming services represent to the listening public that the
song has been chosen because it is uniquely aligned to that listener’s tastes or the playlist mood, and that the expert curator has
judged the song to possess artistic excellence. Undisclosed payola
undermines the credibility of these representations.
ii. Whether Payola Occurred Is Material to a Reasonable Consumer

Even without affirmative statements and representations, failure to disclose material information can be a deceptive business
practice,277 and the FTC may require an affirmative disclosure of
particular information where necessary to prevent consumers from
reaching false beliefs about the product or service in question.278
Depending on the circumstances of the transaction in question, the
FTC may presume that consumers are likely to reach false beliefs
about the product or service because of the omission or, alterna272. Press Release, Apple, Introducing Apple Music — All the Ways You Love
Music. All in One Place. (June 8, 2015), https://www.apple.com/newsroom/
2015/06/08Introducing-Apple-Music-All-The-Ways-You-Love-Music-All-in-OnePlace-/ [https://perma.cc/Q8QB-QNDH].
273. Id.
274. Press Release, Spotify, Reelin’ in the Years: Celebrating a Decade of Discovery on Spotify (Oct. 10, 2018), https://newsroom.spotify.com/2018-10-10/celebrating-a-decade-of-discovery-on-spotify/ [https://perma.cc/QX83-JM9G].
275. Promotion and Playlists:Types of Spotify Playlists, SPOTIFY FOR ARTISTS, https:/
/artists.spotify.com/help/article/types-of-spotify-playlists?category=promos-andplaylists [https://perma.cc/5V9D-EFB2].
276. Id.
277. See FTC Policy Statement on Deception, supra note 209, at 1-2; see also J.
B. Williams Co. v. FTC, 381 F.2d 884, 889 (6th Cir. 1967); Feil v. FTC, 285 F.2d
879, 900 (9th Cir. 1960).
278. See Ward Labs., Inc. v. FTC, 276 F.2d 952, 955 (2d Cir. 1960).
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tively, it may require external evidence of consumer expectations.279 A defendant may be liable under the FTC Act even if that
defendant did not create the deceptive content itself or communicate directly with consumers, so long as the defendant either directly participated in the deceptive scheme or has the authority to
control the deceptive content at issue.280
To be deceptive, an omission must be likely to mislead reasonable consumers under the circumstances in which the surrounding
communication or representation is made.281 To make this determination, the FTC can construe a statement or representation in
the most unfavorable light,282 and it can find that a representation
is likely to mislead even when a non-misleading interpretation is
possible.283 In the case of omissions, the FTC evaluates whether the
failure to disclose was reasonable in light of the expectations and
understandings of a typical consumer regarding the representations that were made.284 Materiality also exists if consumers are
likely to be injured by the representation or omission, and such
potential injury may be proven by showing that consumers would
have chosen differently but for the deception.285
A representation, omission, or practice must be “material” to
be considered deceptive by the FTC. The FTC defines a “material”
misrepresentation or practice as “one which is likely to affect a consumer’s choice or conduct regarding a product.”286 The FTC’s considerations extend beyond the decision of whether to purchase a
product or other financial considerations regarding a transaction.
A material misrepresentation or omission also includes “one which
the reasonable person would regard as important in deciding how
to act, or one which the maker knows that the recipient, because of
his or her own peculiarities, is likely to consider important.”287 A
fact does not need to affect the finances of a transaction to be material—materiality also encompasses “many more-or-less sentimental
considerations that the ordinary man regards as important.”288
279. FTC Policy Statement on Deception, supra note 209, at 1-2.
280. FTC v. LeadClick Media, LLC, 838 F.3d 158, 168 (2d Cir. 2016).
281. FTC Policy Statement on Deception, supra note 209, at 2.
282. See Cont’l Wax Corp. v. FTC, 330 F.2d 475, 477 (2d Cir. 1964).
283. See Chrysler Corp. v. FTC, 561 F.2d 357, 363 (D.C. Cir. 1977).
284. FTC Policy Statement on Deception, supra note 209, at 3.
285. Id. at 6.
286. Id. at 5.
287. Id. at 14 n.45, citing RESTATEMENT (SECOND) OF TORTS § 538(2).
288. Id. at 14 n.45, citing RESTATEMENT (SECOND) OF TORTS § 538(2) cmt. on
cl. 2(a)(d).
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Notably, the FTC determined in 1960 that undisclosed payola
was a deceptive act within the meaning of Section 5 of the FTC Act
when it issued complaints against record manufacturers in the wake
of the Quiz Show Scandals of the 1950s.289 This action was based on
an FTC determination that such payments misled listeners into believing that the recordings played were selected strictly based on
their artistic merits or popularity.290 The FTC and the Attorney
General both adopted the stance that the fact of whether payment
had been received was material to radio listeners’ decision whether
to tune in to a station, as well as the financial decision of which
records to purchase.291 This judgment of materiality was the foundation for Congress’s decision to amend the Communications Act
in 1960 to add criminal prohibitions on payola.292
Today, playlists have assumed radio’s role in exposing listeners
to new music,293 and the Congressional judgment that payola was a
material concern for radio listeners continues to hold true for users
of streaming services. Although a decline in the sales of physical
albums and music downloads indicates that consumers are unlikely
to use playlist recommendations to inform album or song
purchases,294 the decision whether to stream a song is still a financial consideration. In 2018, 74.9% of recorded music revenues
came from music streaming.295 When a song is streamed, royalties
for that stream are paid to the copyright holders for the song’s
composition and song recording.296 Further, fans who discover musicians on playlists further invest in those musicians by attending in-

289. 1960 FTC ANN. REP., at 52-53, https://www.ftc.gov/sites/default/files/
documents/reports_annual/annual-report-1960/ar1960_0.pdf [https://
perma.cc/2XVQ-ZNQY].
290. Coase, supra note 17, at 295.
291. Id. at 310.
292. Id. at 295.
293. See supra Part II.
294. RECORDING INDUSTRY ASSOCIATION OF AMERICA, supra note 72 (indicating
that the percentage of recorded music revenues from album or song sales has declined over time. Music downloads and physical CD and LP sales made up 21.5%
of recorded music revenues in 2018, whereas downloads and physical music sales
made up 100% of recorded music revenues as recently as 2004).
295. Id.
296. Amy X. Wang, How Musicians Make Money—or Don’t at all—in 2018, ROLLING STONE (Aug. 8, 2018), https://www.rollingstone.com/music/music-features/
how-musicians-make-money-or-dont-at-all-in-2018-706745/ [https://perma.cc/
S56T-6K5P].
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person concerts and purchasing other merchandise,297 which are
areas of significant industry growth.298
Reasonable listeners are likely to regard the question of
whether payment was given in exchange for playlist placement as
material regardless of whether they make a direct financial investment in the purchase of song downloads, concert tickets, or other
merchandise. When a user streams a curated playlist, he or she outsources the screening function associated with music selection to an
individual who has been presented as an expert in choosing music
of superior quality.299 This perceived expertise is one of the “many
more-or-less sentimental considerations that the ordinary man regards as important;”300 therefore, the selection criteria that these
experts use to add songs to playlists, including their financial motivations for doing so, would be material to the reasonable listener.
Further, listeners perceive that songs are added to playlists because they are high-quality, interesting, or popular.301 That perceived popularity is material to many listeners’ choice whether to
listen to a song or playlist. Social norms play a substantial role in
influencing listener choices, because musical choice may function
as an extension of the listener’s identity.302 Emotion and other nontraditional economic concerns are highly material in listeners’
choices of which artists, radio stations, and playlists to consume.303
When the songs on a playlist were chosen because of financial inducements rather than their artistic qualities, consumer expectations are frustrated with regard to a fact that is material to their
choice of whether to listen.
Further, users who pay a subscription fee in exchange for adfree access to the streaming platform304 expect that the content
297. John Paul Titlow, Spotify’s Plan to Win Over Anxious Artists—And Win the
Streaming War, FAST COMPANY, https://www.fastcompany.com/3068915/spotify-artists-streaming-playlists-data [https://perma.cc/K4YW-AJDL].
298. CITIGROUP, Putting the Band Back Together: Remastering the World of Music 910 (2018), https://ir.citi.com/NhxmHW7xb0tkWiqOOG0NuPDM3pVGJpVzXMw
7n+Zg4AfFFX=FqDYNfND+0hUxxXA [https://perma.cc/3C3Q-83VL].
299. Hogan, supra note 90.
300. FTC Policy Statement on Deception, supra note 209, at 14 n.45, citing
RESTATEMENT (SECOND) OF TORTS § 538(2) cmt. on cl. 2(a)(d).
301. See Press Release, Att’y Gen. of the State of New York, Universal Music,
supra note 66.
302. Morteza Abolhasani, Steve Oakes & Helen Oakes, Music in Advertising
and Consumer Identity: The Search for Heideggerian Authenticity, 17 MARKETING THEORY
473, 474 (2017).
303. Connolly & Krueger, supra note 58, at 3.
304. See supra Part II.
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they receive from the service is truly “ad-free.”305 In the past, when
paying subscribers have perceived that a streaming service was adding songs to playlists or otherwise recommending them to users
based on financial inducements, those users have demanded refunds or cancelled their subscriptions.306 Thus, the question of
whether payment was made in exchange for a song recommendation is not only material to whether a user will wish to stream that
song, but whether they will choose to use the streaming service itself. Therefore, failure to disclose that payment or other material
consideration has been given is a material omission and a deceptive
practice in violation of Section 5 of the FTC Act.
iii. The FTC’s Endorsement Guides Further Illustrate that Undisclosed
Payola Is a Deceptive Trade Practice

The FTC’s endorsement guides serve as further evidence that
the agency considers the fact of whether financial inducements factor into the decision to introduce products or services to consumers
to be material through its agency regulations and guidance. Songs
are uniquely capable of acting as advertisements, and unlike an ordinary advertisement, the commercial message is not apparent
from the song’s broadcast or inclusion on a playlist alone.307 Placing a song on a playlist is an endorsement of that song’s musical
quality and, for genre- or mood-specific playlists, is a testimonial
that the song possesses the attributes that the playlist purports to
represent.308 When payment or other material consideration was
given in exchange for playlist placement, it materially affects the
weight or credibility that listeners give the playlist curator’s selections.309 Given the history of requiring that disc jockeys and other
musical “gatekeepers” disclose whether consideration was received
in exchange for their programmatic selections,310 consumers would
be reasonable to expect that any valuable consideration exchanged
between a streaming service or its playlist curators would be disclosed. Therefore, the acceptance of payola by streaming services
and playlist curators, without clear and conspicuous disclosure, vio305. See supra Part III.
306. Stutz, supra note 191.
307. J. Gregory Sidak & David E. Kronemeyer, The “New Payola” and the American Record Industry: Transactions Costs and Precautionary Ignorance in Contracts for Illicit
Services, 10 HARV. J.L. & PUB. POLICY 521, 526 (1987) (describing radio airplay as
advertising).
308. See supra Part II(C).
309. See supra Part IV(B)(2).
310. See supra Part I.
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lates Section 5 of the FTC Act according to the standards set by the
Endorsement Guides.
The three cases of payola enforcement described above, as well
as Commissioner Chopra’s February 2020 letter, indicate that FTC
enforcement actions in the music streaming context are most likely
to be brought against record companies or musicians who make
payments in exchange for playlist inclusion. In keeping with the
Warner and Lord and Taylor consent agreements,311 the responsibility for ensuring that streaming platforms and curators disclose
material connections would likely fall to those making payments in
exchange for promotion, as FTC regulations state that “advertisers
are subject to liability” for nondisclosure, while “endorsers also may
be liable.”312 Were the FTC to enter consent agreements with these
companies, they would likely require that parties who give consideration in exchange for playlist inclusion must communicate the
need for disclosure to curator-endorsers and establish monitoring
systems to ensure that curators disclose their material connection to
the artist or record company.313
The FTC’s approach towards endorsers makes it unclear how
the agency would approach curators who endorse songs by placing
them on playlists without disclosing payola. The FTC’s past use of
targeted letters may be especially appropriate for independent curators who are not employed by streaming platforms, because these
private individuals act independently to create their own playlists
on third-party platforms, similarly to how individual influencers exert influence through their own curated social media feeds.314 On
the other hand, when streaming services or their employees are the
parties engaging in the payola scheme, direct enforcement actions
like the one brought against Cassell and Thomas are appropriate.
Cassell and Thomas were not only sophisticated parties with large
and profitable social media followings, but also had well-established
311. See Lord & Taylor Order, supra note 248; see also Warner Order, supra
note 256.
312. 16 C.F.R. § 255.1(d) (2009) (emphasis added).
313. This approach tracks the CSGOLotto, Lord and Taylor, and Warner consent agreements. See Lord & Taylor Order, supra note 248, at 4–5; Warner Order,
supra note 256, at 3–5; CSGOLotto Order, supra note 263, at 3–9.
314. The FTC’s primary approach to disclosure violations by independent social media influencers has been to send warning letters and conduct educational
outreach rather than bringing formal enforcement actions. Alexandra Steigrad,
FTC Puts Influencers on Notice for Potential Disclosure Violations, WOMEN’S WEAR DAILY
(Apr. 19, 2017), https://wwd.com/business-news/media/ftc-puts-influencers-marketers-on-notice-for-disclosure-violations-10869972/ [https://perma.cc/MF74829A].
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connections to the brand they endorsed.315 While the curators employed by streaming services may not hold an ownership interest in
the music they include on their playlists, they wield tremendous
power and are aggressively courted by record companies who
ascribe substantial value to inclusion on an influential playlist.316
Playlist curators work closely with record executives and musicians
in a symbiotic relationship, which indicates that those curators have
a level of control over the mechanics of the payola transaction similar to that of Cassell and Thomas and should therefore be held responsible for any lack of disclosure along with the other party to the
transaction.
Regardless of the aforementioned considerations, however, the
decision of whether the FTC will pursue enforcement action against
a particular party is a matter of discretion.317 Which types of actions
the FTC brings is ultimately subject to what the agency’s enforcement priorities are at a given time.318 Over time, the FTC has
shifted its approach from enforcement against advertisers alone towards including more endorsers in its actions.319 In light of this current trend, all parties who engage in undisclosed payola have
reason to expect that both accepting or giving undisclosed payola
creates the risk of being subject to an FTC enforcement action. Regardless of which enforcement actions it has chosen to bring in the
past, the FTC has made it clear that the duty to disclose material
connections belongs to both advertisers and endorsers.320
315. Complaint, In re CSGOLotto, Inc., F.T.C. Matter No. 162-3184, Docket
No. C-4632 (Sep. 7, 2017) [hereinafter CSGOLotto Complaint].
316. See supra Part III(C)(2).
317. The FTC has been given the authority to enforce the FTC Act through
investigations, administrative adjudication, and rulemaking, or to pursue judicial
enforcement. See generally A Brief Overview, FTC, supra note 215. Where Congress
gives an agency the option to proceed by rulemaking or by individual adjudication,
the choice is one that lies in the informed discretion of the administrative agency.
SEC v. Chenery Corp., 332 U.S. 194, 202–03 (1947). Courts afford substantial deference to the FTC’s interpretations of § 5 of the FTC Act. FTC v. ColgatePalmolive Co., 380 U.S. 374, 384–85 (1965).
318. CORPORATE COUNSEL’S GUIDE TO RELATIONS WITH COMPETITORS, § 7.12:
THE CHANGING ENFORCEMENT ENVIRONMENT—ENFORCEMENT PRIORITIES (2018); see
also FTC, Division of Advertising Practices: Enforcement Priorities, https://www.ftc.gov/
about-ftc/bureaus-offices/bureau-consumer-protection/our-divisions/division-advertising-practices [https://perma.cc/R39E-EYZZ].
319. See Fair, supra note 260.
320. 16 C.F.R. § 255.1(d) (“Advertisers are subject to liability for. . .failing to
disclose material connections between themselves and their endorsers [see
§ 255.5]. Endorsers also may be liable for statements made in the course of their
endorsements.”).
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The business model utilized by streaming services like Spotify
complicates the process of giving full disclosure if those platforms
choose to engage in pay-for-play. Spotify currently offers both a
“freemium” tier of the service supported by advertising, as well as a
paid “premium” tier that promises to be free of advertising.321 Even
if disclosure is given for payola in accordance with the FTC Act’s
requirements, streaming services would run afoul of their representations to consumers if they accepted consideration in exchange for
delivering playlist content to consumers.322 For streaming services
to fully comply with the law surrounding payola, they will have to
either reconfigure their paid subscription model to allow them to
deliver paid content to subscribers323 or make playlists containing
paid content available only to freemium users.
While the FTC’s combined enforcement and education efforts
may deter undisclosed payola in some cases, they are not a perfect
solution. Most of the agency’s past consent orders make advertisers
responsible for ensuring that endorsers comply with disclosure requirements and only impose civil penalties for violations of the consent orders upon those advertisers, not the endorsers.324 This onesided enforcement can create repeat offender issues, in which an
endorser may continue to accept undisclosed payments without directly bearing the costs of their own nondisclosure, as occurred in
the case of Cassell.325 The FTC could reduce this deterrence problem by pursuing even-handed enforcement against both advertisers
and endorsers, making both parties responsible for ongoing com321. What Subscriptions Do You Offer?, SPOTIFY (Mar. 25, 2019), https://support.spotify.com/us/account_payment_help/subscription_information/subscription-levels/ [https://perma.cc/WKJ3-ST3X].
322. See supra Part III(D) for discussion of consumers’ outrage when they perceived that the music a platform delivered to them on the paid tier had been
selected in exchange for financial consideration.
323. Advertisement-free access is not the only benefit of subscribing to a music streaming platform, so services could continue to attract subscribers by maximizing the other benefits of subscriptions, such as on-demand mobile access and
offline availability. See SPOTIFY supra note 321.
324. See, e.g., Press Release, FTC, Lord & Taylor Settles FTC Charges It
Deceived Consumers Through Paid Article in an Online Fashion Magazine and
Paid Instagram Posts by 50 ‘Fashion Influencers’ ” (Mar. 15, 2016), https://
www.ftc.gov/news-events/press-releases/2016/03/lord-taylor-settles-ftc-charges-itdeceived-consumers-through [https://perma.cc/Y4T9-UCQ4]; Press Release, FTC,
Warner Bros. Settles FTC Charges It Failed to Adequately Disclose It Paid Online
Influencers to Post Gameplay Videos (July 11, 2016), https://www.ftc.gov/newsevents/press-releases/2016/07/warner-bros-settles-ftc-charges-it-failed-adequatelydisclose-it [https://perma.cc/6Z2E-6UZK].
325. Fair, supra note 260.
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pliance and allowing for civil penalties against either party. The
FTC Act does not require that endorsers repay the consideration
they received in exchange for an undisclosed endorsement.326 This
allows endorsers to retain the profits they gained from violating the
law without being subject to monetary penalties until they enter
into and subsequently violate a consent order.327
Where agency enforcement alone would run the risk of inadequate deterrence, anti-payola prohibitions at the state level can supplement the FTC’s enforcement abilities. All fifty states and the
District of Columbia have enacted statutes modeled after the FTC
Act, commonly called “Little FTC Acts” or deceptive trade practice
acts.328 The New York General Business Law under which Eliot
Spitzer brought enforcement actions against record labels in the
early 2000s is one such statute.329 These statutes mirror the structure of the FTC Act and allow for either state attorneys general or
private individuals to bring enforcement actions against entities
who engage in deceptive trade practices, and currently provide additional prohibitions on payola in the streaming context. The private rights of action that some of these statutes provide could offer
a potential tool by which smaller labels could challenge collusive
payola practices between major record labels and streaming platforms.330 Just as the FCC’s enforcement of the Communications Act
was at its most effective when the FCC worked in tandem with state
officials,331 anti-payola enforcement under the FTC Act can also be
more effective when supplemented by actions brought under state
laws.
CONCLUSION
The prohibitions on undisclosed payola in the 1960 Communications Act Amendments were meant to ensure that when payment
was made in exchange for broadcast, the listening public would
know “by whom it [was] persuaded.”332 The FCC’s refusal to prosecute payola violations until third parties filed formal complaints,
326. See Letter from Donald S. Clark, supra note 265.
327. Id.
328. Sovern, supra note 123, at 438–39.
329. See Manly, supra note 11.
330. See Neda Ulaby, Small Music Labels Unite to Fight an Uphill Battle, NATIONAL
PUBLIC RADIO: WEEKEND EDITION SATURDAY (July 30, 2005), https://www.npr.org/
templates/story/story.php?storyId=4778173 [https://perma.cc/3K56-52NE].
331. See supra Part I(D).
332. Termination of ‘Plugola’ Rulemaking and Affirmation of Disclosure Requirement, 76 F.C.C.2d 227, 227 (1980).
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however, meant that the Communications Act Amendments failed
to realize much of their potential, and payola continued throughout much of the twentieth century.333 In the twenty-first century,
streaming services assumed what was once radio’s role in connecting music consumers and artists.334 The FCC’s lack of jurisdiction
over streaming services has created an environment in which undisclosed payola can occur on an even greater scale than on radio,
especially because some believe that the practice is legal in the
streaming context,335 and common law fraud actions, contract remedies, and industry self-regulation all fail to adequately address the
problem of payola.336 This paper argues that, despite the inadequacy of these remedies and the lack of FCC jurisdiction over
streaming services, the FTC Act continues to prohibit the practice
of payola as a deceptive trade practice, and the FTC is well-suited to
enforce the Act’s prohibitions in the streaming context.337
Like the Communications Act, the FTC Act does not provide a
complete solution to the problem of payola, but the FTC’s willingness to initiate its own affirmative enforcement actions indicates
that it could approach the problem more forcefully than the
FCC.338 If the FTC included outreach to the music industry as part
of its ongoing education efforts,339 it has the potential to change
attitudes towards payola and ensure that industry officials do not
mistakenly believe the practice to be legal in the streaming context.
The FTC’s willingness to exercise regulatory authority over the online sphere340 means that it is well-positioned to discern how the
age-old practice of payola may assume new forms and adapt to
changing technology. Like payola enforcement in the radio context, state enforcement should continue to play a role in prosecuting and deterring payola on streaming services, with federal and
state authorities working in tandem to detect and prosecute the
practice.341 Notwithstanding the need for enforcement at both the
state and local levels, however, FTC recognition and action against
333. See supra Part I(D).
334. See supra Part II.
335. See supra Part II(D).
336. See supra Part III.
337. See supra Part IV.
338. Compare supra Part IV(C)(2) (describing affirmative enforcement of the
FTC Act initiated by the FTC itself), with supra Part I(C) & (D) (describing how the
FCC rarely pursued payola investigations until the New York Attorney General
shared the results of his own investigation with the agency).
339. See supra Part IV(C).
340. See supra Part IV(A).
341. See supra Part IV(C)(2).
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the practice is an essential first step towards recognizing its continued illegality and ensuring that streaming services are held to the
same standards of fair and honest disclosure as other industries are.
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I.
INTRODUCTION
Dating back to the Washington administration, presidential
use of private agents has been a longstanding executive practice.1
Presidents primarily relied on private actors for consultation on
policy, political, and legal matters. However, in more limited circumstances, Presidents also utilized these private actors during diplomatic crises, such as engaging in diplomacy with foreign nations
in conflict2 and wartime relationships with allies.3 Much like his
predecessors, President Donald Trump used private actors for diplomatic engagements, namely, his personal attorney, Rudy Giuliani.4 Giuliani maintained a high profile in the Trump
administration, and although he bears no government position, his
consultations with President Trump spanned a variety of important
policy matters, both foreign and domestic. In addition to consulting the President, Giuliani represented the United States in numerous foreign policy engagements. This external representation led to
extensive media scrutiny, with one newspaper referring to Giuliani
as “Trump’s Shadow Secretary of State.”5 While the media and civil
society groups levied broad criticism against Giuliani’s role in the
White House, this note focuses on a single episode of Giuliani’s
shadow diplomacy: withholding foreign aid to Ukraine.
President Trump hired Giuliani as one of his private attorneys
in April 2018 to assist with Special Counsel Robert Mueller’s investigation into Russian interference into the 2016 presidential election.6 At the conclusion of the investigation, Giuliani remained as
one of the President’s personal attorneys. The President ordered
Giuliani, acting in his capacity as the President’s personal attorney,
to lead a U.S. government negotiation effort with the Ukrainian
government, with the goal of, inter alia, convincing the Ukrainians
to relaunch their investigation into Burisma, a Ukrainian energy
company with ties to the Biden family.7 During the course of these
1.
2.
3.
4.

See Ryan Scoville, Ad Hoc Diplomats, 68 DUKE L.J. 907, 918 (2019).
See id. at 909–10.
See Henry M. Wriston, The Special Envoy, 38 FOREIGN AFF. 219, 237 (1960).
See Bob Dreyfuss, How Rudy Giuliani Became Trump’s Shadow Secretary of State,
NATION (Mar. 6, 2020), https://www.thenation.com/article/politics/rudy-giulianiforeign-policy/ [https://perma.cc/78AR-YGUS].
5. Id.
6. See Jordan Fabian, Giuliani Joins Trump Legal Team, HILL (Apr. 19, 2018,
5:10 PM), https://thehill.com/homenews/administration/384028-giuliani-joinstrump-legal-team [https://perma.cc/72UC-CYJU].
7. See Viola Geinger & Ryan Goodman, Timeline: Trump, Giuliani, Biden, and
Ukrainegate (updated), JUST SECURITY (Jan. 31, 2020), https://www.justsecurity.org/
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negotiations, Giuliani bore no government credentials and acted as
a private agent of the President. As part of his pressure campaign
against the Ukrainian government, Giuliani conditioned U.S. aid to
Ukraine on the relaunch of the Ukrainian investigation into Burisma. The President signed this aid into law in 2018.8 Subsequently,
the Trump administration withheld this aid to Ukraine for slightly
over two months. This withholding violated the Take Care Clause of
the Constitution as well as the Impoundment Control Act.9 Therefore, this note argues, the President violated his substantive article
II responsibilities.
Although private agents of the President may act under the
President’s substantive constitutional powers, by assisting the President in violating the Take Care Clause, Giuliani acted without the
President’s substantive constitutional authority. This note submits
that in doing so, he violated the Logan Act.
The Logan Act, first enacted in 1799, forbids citizens without
the proper authority from negotiating with foreign entities on behalf of the United States.10 It also forbids private citizens from frustrating the measures of the United States. The relevant section of
the current version of the law reads as follows:
Any citizen of the United States, wherever he may be, who,
without authority of the United States, directly or indirectly commences or carries on any correspondence or intercourse with
any foreign government or any officer or agent thereof, with
intent to influence the measures or conduct of any foreign government or of any officer or agent thereof, in relation to any
disputes or controversies with the United States, or to defeat
the measures of the United States, shall be fined under this
title or imprisoned not more than three years, or both.11 [emphasis added]
Only one person has been convicted of violating the Logan Act
through court martial.12 In the civilian context, only two people
66271/timeline-trump-giuliani-bidens-and-ukrainegate/ [https://perma.cc/
4UQ2-LZK2].
8. See Jacques Singer-Emery & Jack Goldsmith, The Role of OMB in Withholding
Ukrainian Aid, LAWFARE (Oct. 16, 2019, 4:00 PM), https://www.lawfareblog.com/
role-omb-withholding-ukrainian-aid [https://perma.cc/WS5Y-CLZV].
9. U.S. CONST. art. II, § 3, cl. 5; Impoundment Control Act, 2 U.S.C. §§ 682-88
(2018).
10. Logan Act, 18 U.S.C. § 953 (2018).
11. Id.
12. WILSON FREEMAN, CONG. RESEARCH SERV., LSB10058, THE LOGAN ACT: AN
OVERVIEW OF A SOMETIMES FORGOTTEN 18TH CENTURY LAW 1 (2018).
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have been indicted under the act.13 Therefore, there is a lack of
judicial interpretation of its tenets. This creates the following question: how do we interpret the phrase “without the authority of the
United States?”
Much of the scholarly commentary on the Logan Act answers
this question in a limited fashion by suggesting that the President
has carte blanche to confer this authority to private citizens for diplomatic purposes.14 Much of the argument underlying this position
stems from a limited review of the act’s legislative history. While
some members of Congress did support this position, their statements hardly paint the full picture.15 Rather, the House engaged in
extensive debate on presidential use of private agents, and, as we
shall see, numerous members of Congress sought to use the Logan
Act as a method of constraining the executive from engaging in the
use of private agents.16
Although this legislative history insists on limiting the President’s use of private agents, the length and extent of historical
practice indicates that the Logan Act does not prohibit their use
per se. This note attempts to fill this void by crafting a framework to
determine when presidential infractions of this 18th century law occur. Namely, where a President violates his substantive constitutional or statutory duties, he acts without authority and therefore
any private agent he employs to effectuate such an offense shall be
in violation of the Logan Act. President Trump’s withholding of
security assistance violated the Take Care Clause of the Constitution as well as the Impoundment Control Act. Absent the President’s constitutional or statutory authority to engage in this
withholding, Giuliani, by acting as an extension of the authority of
the President, acted without the authority of the United States, and
thereby violated the Logan Act.
In addition to his violations of the Logan Act, this paper argues
that Giuliani acted as a de facto government officer without a government appointment, therefore violating the Appointments
13. Id.
14. See Daniel Rice, Nonenforcement by Accretion: The Logan Act and the Take Care
Clause, 55 HARV. J. ON LEGIS. 443, 460 (2018) (“Within the executive branch, who
other than the President (if anyone) is empowered to confer such authority on
private citizens?”).
15. See id. at 461 (claiming that the Logan Act “was enacted to reinforce the
President’s constitutional authority to conduct diplomatic relations. The Act was
debated under the heading “Usurpation of Executive Authority”; congressional
supporters also understood the law to safeguard presidential power by thwarting its
obstruction.”).
16. See 9 ANNALS OF CONG. 2584 (1799).
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Clause. The Appointments Clause serves as a tool to fill government
agencies with competent officials. Both the founders and modern
administrations place a premium on foreign affairs and as such,
shepherd an overwhelming amount of foreign policy appointments
through the Senate advice and consent procedure. By engaging in
foreign policy negotiations at such a high level, President Trump
committed constitutional error by failing to appoint him according
to the Appointments Clause mechanism. Furthermore, Giuliani’s
diplomatic engagement uniquely offends the Senate’s oversight
function underlying the Appointments Clause because the Senate
did not have the opportunity to vet his qualifications. While the
Senate generally does not have the opportunity to review the appointment of private agents, it retains the opportunity to approve
or reject the fruit of negotiations conducted by private agents
through either the consent provision of the Treaty Clause, or some
other implementing legislation.17 However, because of Giuliani’s
involvement in the withholding of a law the Senate previously
passed, combined with the lack of confirmation, President Trump
effectively eliminated their oversight function.
Additionally, as the President’s private attorney, Giuliani represented the President’s personal interests under the guise of government-backed diplomacy, therefore creating a division of loyalty. In
doing so, Giuliani undermined another core principle of the Appointments Clause: allegiance to the United States. The founders
drafted the Appointments Clause to rebut the personal patronage
networks developed by monarchical societies18, where kings filled
the bureaucracies of their kingdoms by exchanging aristocratic
wealth and fame for personal loyalty from their subordinates.19 By
permitting his private attorney to represent him in a private capacity, while engaged in official government diplomacy, the President
has allowed someone who is more beholden to him as an individual, rather than to the Office of the President, to represent the
United States. These differing loyalties create opportunities for
abuse of power, thereby violating a key principle of the Appointments Clause.
17. U.S. CONST. art. II, § 2, cl. 2. Furthermore, non-self-executing treaties require some sort of implementing legislation to carry the force of law. See Medellin
v. Texas, 552 U.S. 491, 504 (2008) (“This Court has long recognized the distinction
between treaties that automatically have effect as domestic law, and those that—
while they constitute international law commitments—do not by themselves function as binding federal law.”).
18. GORDON WOOD, CREATION OF THE AMERICAN REPUBLIC 1776-1787 77–78
(1969).
19. See id.
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This paper will first provide an in-depth background on Giuliani and his involvement in negotiations with Ukraine. Next, it will
examine the major scholastic debate on presidential use of private
agents. In doing so, it examines the President’s power over foreign
affairs, including past use of private agents for diplomatic and military purposes. It will also scrutinize other substantive constitutional
arguments for use of private agents. This examination will demonstrate that Giuliani’s actions are not typical of private agents used by
past administrations. Next, the paper will look into the Logan Act,
including its history and scholarly literature on the subject. Such an
analysis reveals that the Logan Act may serve as a limitation on presidential use of private agents and subsequently crafts a framework
for determining such limitations. After evaluating Giuliani’s Logan
Act violation, we separately turn to the Appointments Clause, focusing on the application of the Clause and its underlying foundations
to Giuliani’s activities. In this section, the paper surveys the original
intent of the founders, modern jurisprudence, and practical realities concerning the attorney-client relationship as a method for better understanding the serious implications of allowing a President’s
personal attorney to administer congressional programs.
II.
BACKGROUND
This section provides an in-depth background on Rudy Giuliani and his private pressure campaign against the Ukrainian government. This includes his career prior to working for the
President, his decades-long relationship with Trump, and his ascendancy to the post of the President’s private attorney. Subsequently,
this paper explores his private representation of President Trump
in the Ukraine crisis and the President’s decision to withhold foreign aid from Ukraine. This accounting reveals a clear narrative:
Giuliani, acting on behalf of the President, led a pressure campaign
against the Ukrainian government, coercing the long-standing ally
into opening an investigation into the Biden family and their relationship with Burisma, a Ukrainian energy company. Part of these
coercive tactics involved threatening to withhold, and subsequently
withholding, congressionally appropriated foreign aid to Ukraine.
A. Giuliani: The Early Years and his Relationship to Trump
Rudolph Giuliani occupied numerous roles in the public and
private sectors for the last 45 years. Between 1975 and 1993 Giuliani
held high-ranking positions in the Department of Justice, including
Associate Deputy Attorney General, Associate Attorney General,
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and U.S. Attorney for the Southern District of New York.20 During
this time, Giuliani also spent time in private practice at different law
firms.21 In 1993, Giuliani was elected Mayor of New York City, serving until 2001. After leaving office, Giuliani remained politically active by campaigning for numerous Republican candidates
throughout the country. After his two terms as mayor, Giuliani went
on to unsuccessfully run for U.S. Senate in 2000 as well as President
of the United States in 2008.22
In addition to his political activities, Giuliani began his own
consulting firm, Giuliani Partners, in 2002. A subsidiary of Giuliani
Partners, Giuliani Security and Safety, served as his security consulting firm, through which Giuliani amassed a roster of foreign clientele.23 These included, inter alia, Princess of the United Arab
Emirates Hend Al Qassemi,24 the Government of Colombia,25 and
the National Association of Private Companies in El Salvador.26 Additionally, the firm formed contacts in Ukraine, including Igor
Fruman and Lev Parnas. These two Ukrainian businessmen both
donated significant sums to a Trump-aligned political action committee, and paid $500,000 directly to Giuliani to obtain access to
the Trump administration.27

20. See Jack Newfield, The Full Rudy: The Man, the Mayor, the Myth, NATION
(May 30, 2002), https://www.thenation.com/article/archive/full-rudy-man-mayormyth/ [https://perma.cc/CH9M-RMYT].
21. Id.
22. Giuliani ‘Not Confident’ War Will Turn Around, CNN (Feb. 15, 2007, 3:14
AM), http://www.cnn.com/2007/POLITICS/02/14/giuliani.lkl/index.html
[https://perma.cc/SCW2-BAQ3].
23. Dreyfuss, supra note 4.
24. See Bennet et al., ‘Had I Not Been There, I Wouldn’t Have Met Rudy’: The Tale
of the Arabian Princess and the Trump International Hotel, WASH. POST (Oct. 18, 2019),
https://www.washingtonpost.com/investigations/had-i-not-been-there-i-wouldnthave-met-rudy-the-tale-of-the-arabian-princess-and-the-trump-international-hotel/
2019/10/18/71502292-eee1-11e9-b2da-606ba1ef30e3_story.html [https://
perma.cc/A6FZ-Z6KB].
25. See GIULIANI SECURITY & SAFETY, TESTIMONIALS, http://
www.giulianisecurity.com/testimonials/ [https://perma.cc/CP8P-3SJN] (last visited Mar. 18, 2020).
26. See id. The name used is the translation of the Spanish title Asociación Nacional de la Empresa Privada.
27. See Andrew Roth, Unravelling Rudy Giuliani’s Labyrinthine Ties to Ukraine,
GUARDIAN (Oct. 30, 2019, 4:30 AM), https://www.theguardian.com/us-news/
2019/oct/30/unravelling-rudolph-giulianis-labyrinthine-ties-to-ukraine [https://
perma.cc/32WD-SP9Y].
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Giuliani became acquainted with Donald Trump during his
tenure at the Department of Justice in the 1970s.28 Over the years
that followed, Trump donated to Giuliani’s political campaigns and
rubbed shoulders as members of New York City’s elite. In the early
2000s, Giuliani made a cameo appearance on Trump’s TV show,
The Apprentice. Both of them attended the other’s third weddings.
Trump endorsed Giuliani in his 2008 presidential run.29 Similarly,
Giuliani endorsed Trump during the 2016 election and quickly became a “super surrogate.”30 Giuliani spoke at rallies, represented
candidate Trump on talk shows, and participated in debate
preparation.
B. Giuliani During the Trump Administration
Upon his victory, President-elect Trump named Giuliani as an
informal cybersecurity advisor.31 In this role, Giuliani advised the
President on a number of issues, such as President Trump’s “travel
ban,” which prohibited citizens of certain countries from entering
the U.S. for 90 days.32 In June 2017, Giuliani traveled to Ukraine to
meet with President Petro Poroshenko and Prosecutor General
Yuriy Lutsenko.33 These meetings centered around the possibility
of Ukrainian interference into the 2016 presidential election to
support Hilary Clinton.34 It does not appear that this overture to
the Ukrainian government bore any fruit. In April 2018, Giuliani
28. See Michael Kruse, Friends with Benefits: Donald and Rudy’s Long, Strange
Partnership, POLITICO (Oct. 18, 2019), https://www.politico.com/magazine/story/
2019/10/18/trump-giuliani-ukraine-lawyer-new-york-history-friendship-229857
[https://perma.cc/YMZ9-QCAP].
29. See id.
30. Id.
31. See Abby Phillip, Trump Names Rudy Giuliani as Cybersecurity Adviser, WASH.
POST (Jan. 12, 2017, 10:14 AM), https://www.washingtonpost.com/news/
powerpost/wp/2017/01/12/trump-names-rudy-giuliani-as-cybersecurity-adviser/
[https://perma.cc/DU9T-GUYM].
32. See Jim Dwyer, First Came Giuliani’s Input on the Immigration Order. Now
There’s the Court Test, N.Y. TIMES (Feb. 9, 2017), https://www.nytimes.com/2017/
02/09/nyregion/rudolph-giuliani-donald-trump-travel-ban.html [https://
perma.cc/GK4P-VLYW].
33. Press Release, Victor Pinchuk Found., 107th Mayor of New York City Rudy
Giuliani Gave Public Lecture at the Invitation of the Victor Pinchuk Foundation
(June 7, 2017), https://www.pinchukfund.org/en/news/20207/ [https://
perma.cc/9KRP-8XAU].
34. See Letter from Adam Schiff, Chairman, House Permanent Select Comm.
on Intelligence, et al., to Michael Pompeo, Sec’y of State (Sept. 9, 2019), https://
intelligence.house.gov/uploadedfiles/
ele_schiff_cummings_letter_to_sec_pompeo_on_ukraine.pdf [https://perma.cc/
A8E9-5NMA].
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joined the President’s personal legal team in response to Special
Counsel Robert Mueller’s investigation into Russian interference in
the 2016 election.35 In this capacity, he represented the President
on talk shows and other media outlets, as well as advised Trump on
legal strategy. Additionally, he continued to investigate possible
Ukrainian interference in the 2016 election.
In late 2018, Giuliani reestablished a working relationship with
Yuriy Lutsenko via his associates Igor Fruman and Lev Parnas. Lutsenko suffered a strained relationship with Washington due to personal conflicts with Marie Yovanovitch, then-U.S. Ambassador to
Ukraine.36 Lutsenko believed that a relationship with Giuliani
would strengthen his political position in Ukraine, as then-President Petro Poroshenko, his political patron, faced a difficult reelection campaign.37 Forming a strong relationship with Giuliani, who
he considered President Trump’s right hand man, provided a
source of political strength in the event of Poroshenko’s defeat. To
foster this relationship, Lutsenko developed a dossier of information on the Biden family and their connections with Burisma, a
Ukrainian oil company.38
Hunter Biden, son of former Vice President and 2020 presidential contender Joseph Biden, accepted a position on the board

35. See Fabian, supra note 6.
36. See Andrew E. Kramer et al., The Ukrainian Ex-Prosecutor Behind the Impeachment Furor, N.Y. TIMES (Oct. 5, 2019), https://www.nytimes.com/2019/10/05/
world/europe/ukraine-prosecutor-trump.html [https://perma.cc/SU39-6H6K].
37. Id.Lutsenko and Poroshenko were strong political allies after Lutsenko
served as a key figure during the protests that bought down the former Russianbacked government of Viktor Yanukovych. See David Stern, Ukraine Ex-minister Lutsenko Hurt in Clashes in Kiev, BBC NEWS (Jan. 11, 2014), https://www.bbc.com/
news/world-europe-25692076. [https://perma.cc/SD77-A63U]. Lutsenko initially
served as an informal advisor to Poroshenko and was subsequently elected the
leader of the Petro Poroshenko Bloc, which as its name suggests, was Poroshenko’s
political party. Former Interior Minister Lutsenko Appointed as Non-staff Advisor to
Ukrainian President, UKR. NEWS AGENCY (June 17, 2014), https://
en.interfax.com.ua/news/general/209626.html [https://perma.cc/KN4L-N9XN];
Bloc of Petro Poroshenko Faction Headed by Yuriy Lutsenko Formed in Parliament, UKR.
NEWS AGENCY (Nov. 27, 2014), https://en.interfax.com.ua/news/general/
236632.html [https://perma.cc/PXT6-WZVB]. In 2016, the Ukrainian parliament
appointed Lutsenko as the Prosecutor General of Ukraine. Lutsenko Appointed Prosecutor General in Ukraine, UNIAN INFO. AGENCY (May 12, 2016), https://
www.unian.info/politics/1343771-lutsenko-appointed-prosecutor-general-inukraine.html. https://en.interfax.com.ua/news/general/209626.html.[https://
perma.cc/HMY2-HR3U]. .
38. Kramer, supra note 36.
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of Burisma in May 2014.39 In December 2015, Vice President Biden
called for the resignation of then-Prosecutor General Viktor
Shokin, citing Shokin’s involvement in corrupt practices. Biden
threatened to withhold U.S. foreign aid unless Shokin was removed.40 During Shokin’s tenure, the U.S., European, and Ukrainian authorities launched an investigation into Burisma, but the
Ukrainian investigation remained dormant at the time that Biden
called for Shokin’s resignation.41 The Ukrainian Parliament subsequently removed Shokin from his post in late March 2016.42 None
of the parties involved produced evidence suggesting impropriety
on behalf of Joseph Biden or that his calls for Shokin’s resignation
related to his son’s employment with Burisma.43 The Ukrainians officially closed their investigation into Burisma in September 2016.44
Lutsenko and Giuliani first met in person in January 2019.45 At
this meeting, while Lutsenko was still Ukraine’s top prosecutor, Giuliani requested that the Ukrainian government reopen its investigation into Burisma and its connections to Joseph and Hunter
Biden.46 Later that month one of Lutsenko’s deputies, Kostiantyn
Kulyk, began a low level criminal investigation into Burisma, which
did not garner serious attention from higher levels of the Ukrainian
government and was put on hold.47 In February 2019, Giuliani
39. Jan Wolfe, Timeline: Key Dates in the U.S. Political Controversy Over Ukraine,
REUTERS (Sept. 23, 2019, 3:46 PM), https://www.reuters.com/article/us-usatrump-whistleblower-timeline/timeline-key-dates-in-the-us-political-controversyover-ukraine-idUSKBN1W82HK [https://perma.cc/Z25E-GY58].
40. See id.
41. Davey Alba, Debunking 4 Viral Rumors About the Bidens and Ukraine, N.Y.
TIMES (Oct. 29, 2019), https://www.nytimes.com/2019/10/29/business/media/
fact-check-biden-ukraine-burisma-china-hunter.html [https://perma.cc/R3QP4438].
42. Wolfe, supra note 39.
43. See id. Many called for Shokin’s resignation due to his corrupt practices
including, inter alia, the International Monetary Fund and the European Union.
See Courtney Subramanian, Explainer: Biden, Allies Pushed Out Ukrainian Prosecutor
Because He Didn’t Pursue Corruption Cases, USA TODAY (Oct. 3, 2019), https://
www.usatoday.com/story/news/politics/2019/10/03/what-really-happened-whenbiden-forced-out-ukraines-top-prosecutor/3785620002/ [https://perma.cc/CL2RNSPZ].
44. Geinger & Goodman, supra note 7.
45. Kramer et al., supra note 36.
46. Id.
47. See Polina Ivanova & Ilya Zhegulev, Exclusive: Ukraine to Fire Prosecutor Who
Discussed Bidens with Giuliani – Source, REUTERS (Nov. 4, 2019), https://
www.reuters.com/article/us-usa-trump-impeachment-prosecutor-excl/exclusiveukraine-to-fire-prosecutor-who-discussed-bidens-with-giuliani-sourceidUSKBN1XE20C [https://perma.cc/RFN2-BQW3].
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again met with Lutsenko in Warsaw to further discuss the investigations.48 Over the following few months, Giuliani continually met
with Fruman and Parnas, coordinating a pressure campaign against
the Ukrainian government to reopen the investigation into Burisma
and the Bidens. As part of this campaign, Parnas and Fruman attempted to arrange a meeting between Giuliani and the newly
elected Ukrainian President, Volodymyr Zelensky. In May 2019, Giuliani announced a trip to Ukraine to convince Zelensky and other
high-ranking Ukrainian officials to ramp up the investigation into
Burisma. President Trump endorsed this trip.49 However, after public backlash, the trip was canceled.50 In person meetings between
Giuliani and Zelensky did not occur.
After this cancellation, President Trump assigned Secretary of
Energy Rick Perry, Ambassador to the European Union Gordon
Sondland, and Special Representative Kurt Volker to attend
Zelensky’s inauguration on May 20, 2019.51 Upon their return, the
group suggested a meeting between Trump and Zelensky. Trump
then explained to Perry, Sondland, and Volker that Giuliani would
lead the White House’s efforts with the new Ukrainian administration.52 Giuliani then became the President’s unofficial coordinator
for Ukrainian policy. It became clear that the President trusted Giuliani’s opinions on Ukraine more than the Ambassadors’ themselves. As Ambassador Sondland acknowledged:
[B]ased on the President’s direction, we were faced with a
choice. We could abandon the efforts to schedule the White
House phone call and a White House visit between Presidents
Trump and Zelensky, which was unquestionably in our foreign
policy interest, or we could do as President Trump had directed and talk with Rudy. We chose the latter course not because we liked it but because it was the only constructive path
open to us. Over the course of the next several months, Secre48. Michael Sallah et al., Two Unofficial US Operatives Reporting to Trump’s Lawyer Privately Lobbied a Foreign Government in a Bid to Help the President Win in 2020,
BUZZFEED (July 22, 2019), https://www.buzzfeednews.com/article/mikesallah/
rudy-giuliani-ukraine-trump-parnas-fruman [https://perma.cc/L3FB-KCHM].
49. Kenneth Vogel, Rudy Giuliani Plans Ukraine Trip to Push for Inquiries That
Could Help Trump, N.Y. TIMES (May 9, 2019), https://www.nytimes.com/2019/05/
09/us/politics/giuliani-ukraine-trump.html [https://perma.cc/34VW-EKCQ].
50. Andrew Restuccia et al., Giuliani Cancels Ukraine Trip Amid Political Meddling Charges, POLITICO (May 11, 2019), https://www.politico.com/story/2019/05/
11/rudy-giuliani-ukraine-biden-1317605 [https://perma.cc/B9XG-M7LB].
51. H.R. REP. NO. 116-335, at 6 (2019).
52. Id. at 7.
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tary Perry, Ambassador Volker, and I were in communication
with Mr. Giuliani.53
Giuliani led the negotiations with the Ukrainian government
by ordering Ambassadors Sondland and Volker to obtain assurances from the Ukrainians on an investigation into Burisma.54
These assurances included the exchange of investigations for U.S.
aid to Ukraine as well as a meeting between Trump and Zelensky.
Multiple U.S. officials confirmed the nature of the exchange. For
example, according to Ambassador Sondland, “I later came to believe that the resumption of security aid would not occur until there
was a public statement from Ukraine committing to the investigations of the 2016 elections and Burisma, as Mr. Giuliani had demanded.”55 Similar to Ambassador Sondland, Charge d’Affaires for
Ukraine William Taylor confirmed a quid pro quo, proclaiming
“[A]pparently at the instigation of Mr. Giuliani, Ambassador Sondland and Ambassador Volker were conditioning an important component of our assistance on what would ultimately be a political
action.”56
From May through the end of July, Giuliani and the team of
U.S. officials under him attempted to convince the Ukrainians to
open an investigation into Burisma and the Biden family. However,
at almost every step, Giuliani frustrated the efforts of Sondland,
Volker, and other State Department Officials.57 Many members of
the team engaged in discussions with the Ukrainians believed that
Giuliani should not have been engaged with the Ukrainians on behalf of the President, but that such a responsibility should be left to
State Department officials.58 William Taylor termed Giuliani’s
53. Transcript: Impeachment Hearing, Day 4 (Morning): Gordon Sondland, FACTSQUARED (Nov. 20, 2019), https://factba.se/impeachment-20191120-1 [https://
perma.cc/J9KM-WF3C].
54. H.R. REP. NO. 116-335, at 8.
55. FACTSQUARED, supra note 53
56. Deposition of William Taylor: Hearing on H.R. Res. 660 Before the Permanent
Select H. Comm. on Intelligence, H. Comm on Foreign Affairs, H. Comm. on Oversight &
Reform, 116th Cong. 151 (2019) (statement of William Taylor, Acting U.S. Ambassador to Ukraine). Ambassador Taylor also proclaimed “The regular channel is all
of our interactions with Ukraine, and one of the very important components of
that interaction with Ukraine is security assistance. And the security assistance got
blocked by this second channel.” Id. at 150.
57. H.R. REP. NO. 116-335, at 73 (discussing Volker’s awareness of “the Giuliani factor” – “the negative narrative about Ukraine. . .amplified by Giuliani,”
which impacted the U.S. and Ukraine’s relationship).
58. FACTSQUARED, supra note 53 (“we weren’t happy with the president’s directive to talk with Rudy. We did not want to involve Mr. Giuliani. I believe then, as
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Ukraine engagement as “highly irregular.”59 Furthermore, Ambassadors Sondland and Volker believed that President Trump’s position on Ukraine did not comport with the facts.60 Despite Giuliani’s
falsehoods on Ukraine, the official State Department team recognized that a change in the President’s Ukraine policy required Giuliani’s participation.61
In addition to coordinating official U.S. policy, Giuliani
deployed his personal networks to pressure the Ukrainians into
launching an investigation, including threats to withhold security
assistance.62 Giuliani contacted both Zelensky’s campaign chair
Ivan Bakanov and Ukrainian Interior Minister Arsen Avakov in an
attempt to connect with the new Ukrainian President. Giuliani
wanted to convince Zelensky to investigate the Bidens’ connections
to Burisma.63 On July 22, Giuliani and Volker spoke with Andrei
Yermak, the top aide to President Zelensky, over the phone. During
the call, Yermak and Giuliani arranged for an in-person meeting on
August 2.64 During this meeting, Giuliani pushed Yermak on the
investigation.65 The Ukrainian government came to understand Giuliani as a crucial component of their relationship with the United
States. Despite explanations from State Department officials that
Giuliani is a private citizen, the “Ukrainian officials also understood
the importance of working through Giuliani, something that was
underscored by his successful effort to smear and remove Ambassador Marie Yovanovitch from Kyiv in late April.”66
In early July 2019, Ambassadors Volker and Sondland pushed
for a call between Presidents Zelensky and Trump in advance of an
official Oval Office meeting. That phone call took place on July 25,
I do now, that the men and women of the State Department, not the president’s
personal lawyer, should take responsibility for Ukraine matters.”).
59. Taylor Details “Regular” and “Highly Irregular” Ukraine Policy Channels, CBS
NEWS (Nov. 13, 2019), https://www.cbsnews.com/video/taylor-there-were-regularand-irregular-ukraine-policy-channels/ [https://perma.cc/5ED5-48VH].
60. FACT SQUARED, supra note 53.
61. Id.
62. See Ben Protess et al., Giuliani Associate Says He Gave Demand for Biden Inquiry to Ukrainians, N.Y. TIMES (Nov. 10, 2019), https://www.nytimes.com/2019/
11/10/nyregion/trump-ukraine-parnas-fruman.html [https://perma.cc/KP2JTGP5].
63. See H.R. REP. NO. 116-335, at 41–43 (2019).
64. Kenneth Vogel & Andrew Kramer, Giuliani Renews Push for Ukraine to Investigate Trump’s Political Opponents, N.Y. TIMES (Aug. 21, 2019), https://
www.nytimes.com/2019/08/21/us/politics/giuliani-ukraine.html [https://
perma.cc/ZFC2-SG96].
65. See id.
66. H.R. REP. NO. 116-335, at 74.
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2019 during which Zelensky assured Trump that the Ukrainian government would launch the requested investigation. Furthermore,
during the call Zelensky referenced the July 22 conversation between Yermak and Giuliani, claiming that one of his assistants
“spoke with Mr. Giuliani just recently and we are hoping very much
that Mr. Giuliani will be able to travel to Ukraine and we will meet
once he comes to Ukraine.”67 President Trump responded that
“Rudy very much knows what’s happening and he is a very capable
guy. If you could speak to him that would be great.”68 This exchange only confirmed Giuliani’s crucial position as one of the
main arbiters between the United States and Ukraine.
After numerous threats by Giuliani and his associates to
Ukrainian officials, President Trump ordered the White House Office of Management and Budget (OMB) to withhold foreign aid
already appropriated by Congress just a few hours before his July 25
phone call with President Zelensky. Throughout this entire sevenmonth period, the Ukrainians understood Giuliani’s request for an
investigation into Burisma and the Bidens as the only avenue to
coax the Trump administration to host President Zelensky and release U.S. foreign aid to Ukraine.
C. Aid to Ukraine
The aid to Ukraine at the center of this paper included two
different pools of money: $250 million appropriated through the
National Defense Authorization Act (“NDAA”) and administered by
the Department of Defense (DoD);69and $141 million appropriated
by Congress in the Consolidated Appropriations Act and administered by the Department of State (DoS).70 As a precondition of releasing the aid maintained by the 2018 Act, the 2017 NDAA
required the DoD to certify that the Ukrainian government underwent significant structural reforms to areas including civilian control of the military and cooperation between the Ukrainian military
and legislature.71 On September 28, 2018, Congress appropriated
the $250 million and DoD submitted the appropriate certification
67. Id. at 89.
68. Id.
69. John S. McCain National Defense Authorization Act for Fiscal Year 2019,
Pub. L. No. 115-232, § 1246(3)(f)(4), 132 Stat. 1636, 2049–50 (2018).
70. Consolidated Appropriations Act, Pub. L. No. 116-6, § 7046(a)(2), 133
Stat. 13, 358 (2019); Singer-Emery & Goldsmith, supra note 8 (“On Feb. 15, Congress appropriated $445.7 million to the State Department to assist Ukraine, which
included the $141 million at issue here.”) .
71. National Defense Authorization Act for Fiscal Year 2017, Pub. L. No. 114328, § 1237(c), 130 Stat. 2000, 2495 (2017).
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to Congress in May 2019.72 DoD provided certification after a series
of high level meetings between U.S. and Ukrainian officials,
wherein these officials advised their Ukrainian counterparts on the
implementation of the necessary reforms.73 Those involved included the Secretary of Defense; Deputy Assistant Secretary of Defense for Russia, Ukraine, and Eurasia; and the Senior Defense
Industry Advisor. On June 18, 2019, DoD publicly announced its
intention to release the congressionally appropriated DoD funding
to Ukraine.74
Congress appropriated the aid administered by the Department of State on February 15, 2019.75 On June 21, 2019, the Department of State informed the White House Office of
Management and Budget of its intent to release the aid to
Ukraine.76 On June 19, the day after DoD publicly announced the
approval of aid to Ukraine, President Trump asked for more information about the Ukrainian funding.77 On July 3, OMB placed a
preliminary hold on DoS funding.78 On July 12, the President directed OMB to place a hold on all security assistance to Ukraine.79
OMB provided no justification or reasoning for the hold.80
Even though the DoD tendered its statutorily mandated certification for release of the aid to Ukraine, the final step prior to release requires the White House Office of Management and Budget
(“OMB”) to release the aid.81 But instead of releasing the aid, on
July 25, right before the call between Trump and Zelensky, OMB
issued an official order withholding the funds. Although OMB initially placed the hold until August 5, OMB continued to grant extensions on the hold until September 11, 2019, when the aid was
ultimately released.82 Although the White House did not inform
the Ukrainians of the hold, representatives of the Ukrainian gov72. Singer-Emery & Goldsmith, supra note 8; Letter from John Rood, Undersec’y of Def. for Pol’y, to Adam Smith, Chairman, House Armed Services Committee (May 23, 2019).
73. Letter from John Rood to Adam Schiff, supra note 72.
74. Singer-Emery & Goldsmith, supra note 8.
75. Id.
76. Press Release, Senator Robert Menendez, Ranking Member Menendez
Demands Investigation into Trump Administration’s Hold on Foreign Aid to
Ukraine and Efforts to Spur Investigation of Political Opponents (Sep. 24, 2019).
77. H.R. REP. NO. 116-335, at 58 (2019).
78. Id. at 59.
79. Id.
80. Id.
81. Singer-Emery & Goldsmith, supra note 8.
82. Id.
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ernment began inquiring about the hold in late-July.83 The Ukrainians learned of the withholding through their diplomatic networks
in Washington, including interest groups with strong sway in Congress. On August 28, 2019, Politico published a story about the hold,
marking the initial disclosure to the public.84
These facts demonstrate that President Trump ordered Giuliani, his personal attorney, to lead the White House pressure campaign against the Ukrainian government to investigate the Biden
family and their connections with Burisma. His responsibilities included leading the White House negotiating team and directing negotiations between Giuliani and Ukrainian officials. As a part of this
effort, Giuliani and his associates threatened to withhold congressionally appropriated foreign aid to Ukraine. President Trump subsequently withheld the assistance for an extended period, thereby
comporting with Giuliani’s original threats.
In the next section, this note examines presidential power over
foreign affairs as a basis for employing private agents. This includes
a survey of the substantive constitutional justifications for use of private agents, as well as an analysis of key examples. This note will
demonstrate that President Trump acted outside the scope of the
President’s substantive rights. By deploying Giuliani as a private
agent to act outside the President’s constitutional authority, this
note ultimately argues that Giuliani acted without the authority of
the United States, thereby violating the Logan Act.
III.
PRESIDENTIAL POWER OVER FOREIGN AFFAIRS
Much of modern scholarship and jurisprudence agrees that
the executive enjoys broad authority over foreign affairs. Thenhouse member John Marshall made an apt observation in 1800,
that the President is “the sole organ of the nation in its external
relations, and its sole representative with foreign nations.”85 In this
capacity, Presidents since the Washington administration deployed
private agents for negotiations with foreign countries. Starting with
President Washington dispatching Gouverneur Morris to Great
Britain following the American Revolution, Presidents have unilaterally appointed individuals to negotiate on behalf of the United
83. H.R. REP. NO. 116-335, at 55.
84. Caitlin Emma & Connor O’Brien, Trump Holds Up Ukraine Military Aid
Meant to Confront Russia, POLITICO (Aug. 28, 2019, 6:11 PM), https://
www.politico.com/story/2019/08/28/trump-ukraine-military-aid-russia-1689531
[https://perma.cc/TD88-P8EZ].
85. 10 ANNALS OF CONG. 613 (1800).
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States.86 This practice evolved over time into unilateral official appointments,87 such as the special envoy.88 This section explores past
presidential use of private agents and the substantive constitutional
underpinnings of this practice, including the Vesting Clause,89 the
Reception Clause,90 the Commander in Chief Clause,91 and the
Treaty Clause.92 Substantively, these clauses may justify the use of
private agents in certain circumstance. However, Giuliani’s involvement in withholding security assistance from Ukraine does not fall
within the boundaries of these constitutionally authorized powers.
Furthermore, an analysis of President Trump’s involvement in withholding security assistance violated the Take Care Clause. By carrying out an unconstitutional order, Giuliani violated the Logan Act.
This section begins by exploring the varying definitions of “private agent.” It then explores the different constitutional clauses that
provide the President with power over foreign affairs, finding that
President Trump’s activities do not maintain any protection from
these constitutional elements. It then explores how President
Trump’s withholding violated the Take Care Clause of the Constitution. Finally, it explores the Impoundment Control Act, which provides strict procedures for executive delay or withholding of
congressional funds.

86. See Wriston, supra note 3 at 220.
87. These appointments are made exclusively by the President without any
approval by Congress. However, they are typically, but not always, accompanied by
some sort of official announcement by the White House. Some private agents remain confidential. See Presidential Appointment of Foreign Agents Without the
Consent of the Senate, 1 Op. O.L.C. 457, 457–59 (1943).
88. See Wriston, supra note 3, at 219. These persons hold limited powers because their status is temporary, and they are only involved in relations with a single
government or single issue.
89. U.S. CONST. art. II, § 1, cl. 1.
90. U.S. CONST. art. II, § 3, cl. 4. See United States v. Curtis-Wright Corp., 299
U.S. 304, 319 (1936) (“In this vast external realm, with its important, complicated,
delicate and manifold problems, the President alone has the power to speak or
listen as a representative of the nation.”); Zivotofsky v. Kerry, 576 U.S. 1, 21 (2015)
(“That said, judicial precedent and historical practice teach that it is for the President alone to make the specific decision of what foreign power he will recognize as
legitimate, both for the Nation as a whole and for the purpose of making his own
position clear within the context of recognition in discussions and negotiations
with foreign nations.”); Haig v. Agee, 453 U.S. 280, 291 (1981).
91. U.S. CONST. art. II, § 2, cl. 1.
92. U.S. CONST. art. II, § 2, cl. 2.
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A. Definition of Private Agent
Legal scholars, Congress, the State Department, and past administrations have accorded various definitions to the term “private
agent.” Professor Ryan Scoville includes private agents under the
broader umbrella of “ad hoc diplomat,” which also includes special
envoys. Both positions bear a unilateral appointment from the President to some sort of government position.93 In 1960, Henry Wriston described the special envoy as follows:
[The President] is free to employ officials of the government
or private citizens. He may give them such rank and title as
seem appropriate to the tasks; these designations may be ambassador, commissioner, agent, delegate; or he may assign no
title at all. He may send his agents to any place on earth that he
thinks desirable and give them instructions either by word of
mouth, or in writing, or through the Department of State, or in
any other manner that seems to him fitted to the occasion.
Some have been exceedingly formal; others completely informal. Many agents have borne commissions like those of Government officers, ensuring them diplomatic rights, dignities
and immunities. Because of these circumstances many have
mistakenly considered themselves officers. Others have had
mere letters of introduction and have enjoyed no diplomatic
privileges. Some have gone with no written credentials whatsoever, their errand described only verbally. Their functions have
varied in importance from the trivial to the vital.94
Under Wriston’s definition, anyone the President designates
acts as a private agent of the President. But this definition, combined with the numerous historical examples offered in his work,
forms the logical conclusion that anyone who the President appoints bears the title of special envoy, or ad hoc diplomat, thereby
working on behalf of the government. The title of Wriston’s work,
The Special Envoy, supports this conclusion.
In addition to modern scholarship, the Congressional Research Service defines “private agent” as a person bearing a “special, temporary diplomatic appointment,” including special envoys,
representatives, coordinators, advisors, and related positions.95 The
State Department Foreign Affairs Manual alternatively defines a
93. Scoville, supra note 1, at 911-12.
94. Wriston, supra note 3, at 219.
95. Cory Gill et al., CONG. RESEARCH SERV., R44946, STATE DEPARTMENT SPECIAL ENVOY, REPRESENTATIVE, AND COORDINATOR POSITIONS: BACKGROUND AND CONGRESSIONAL ACTIONS 1 (2017).
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special envoy as “one designated for a particular purpose, such as
the conduct of special negotiations and attendance at coronations,
inaugurations, and other state ceremonies of special importance.”96
Congress requires that certain special envoys be subject to Senate
advice and consent under the Appointments Clause, such as the
Special Envoy for North Korean Human Rights Issues.97
These definitions demonstrate that special envoys hold some
sort of government appointment. Whether the President confers
the appointment unilaterally or with the advice and consent of the
Senate, the act of appointment is significant as it carries with it the
benefits and burdens of federal government employment.98 It signifies “a nexus between [the agent] and government”99 that includes
taking the oath of office. Furthermore, foreign governments and
other individuals in the United States government use the formality
of appointment to assess the type and extent of power held by the
appointee.
The 19th century dispatch of John James Appleton demonstrates the significance of appointment during diplomatic engagements. In 1825, the Adams administration sent John James
Appleton to Naples to investigate claims emanating from a dispute
over unlawful seizure and sale of American ships.100 Secretary of
State Henry Clay provided Appleton with an informal letter introducing him to the American consul in Naples, without a formal appointment or position. Initially, Clay instructed Appleton to
conduct an investigation, but if Appleton concluded “from all the
circumstances which [he] may be able, on the spot, to observe and
weigh, that there is a reasonable hope of obtaining an acknowledgment of the obligation of Naples to pay the claims, and a provision
for their payment, at even a distant day, a commission will be sent
[to him] as charge d’Affairs, to agree upon a Convention for that
96. U.S. DEPT. OF STATE, FOREIGN AFFAIRS HANDBOOK 5 F.A.H.-1 Exhibit H611 (2019).
97. 22 U.S.C. § 7817(a) (2018).
98. See Baker v. United States, 614 F. 2d 263, 272 (Ct. Cl. 1980) (“Therefore,
summarizing the decisions of the Supreme Court and this court, it is clear that an
individual cannot hold a government position as an officer or employee, nor receive the salary or other benefits pertaining thereto, until he or she has been appointed to that position by a person authorized to make the appointment.”);
Peters v. United States, 534 F. 2d 232, 234 (Ct. Cl. 1975) (“This court has repeatedly held that a government employee is entitled only to the rights and salary of
the position to which he has been appointed.”);Watts v. Office of Pers. Mgmt., 814
F.2d 1576, 1580 (Fed. Cir. 1987).
99. Watts, 814, F.2d at 1580.
100. Presidential Appointment of Foreign Agents Without the Consent of the
Senate, 1 Op. O.L.C. Supp. 457, 458 (1943).

892

NYU ANNUAL SURVEY OF AMERICAN LAW

[Vol. 76:873

object.”101 Secretary Clay’s requirement of an appointment as a prerequisite for negotiations demonstrates the importance of bearing
an official appointment prior to engaging in substantive negotiations with a foreign entity.
To better analyze the activities of Giuliani, this work defines
private agent as an individual, acting on behalf of the President,
who bears absolutely no government credentials. Therefore, private
agents exclude special envoys or any other ad hoc diplomat that
bears an appointment from the President. Giuliani bears no formal
appointment from the President, nor does he bear any official title.102 In relation to his activities in Ukraine, Giuliani repeatedly
claimed that he was working on behalf of his client, Donald Trump,
in a private capacity.103 In a letter to President-elect Zelensky from
May 2019, Giuliani claimed the following:
I am private counsel to President Donald J. Trump. Just to be
precise, I represent him as a private citizen, not as President of
the United States. This is quite common under American Law
because the duties and privileges of a President and a private
citizen are not the same. . .In my capacity as personal counsel
to President Trump and with his knowledge and consent, I request a meeting with you104
101. Letter from Henry Clay, Sec’y of State, to John James Appleton, Special
Envoy, in 4 PAPERS OF HENRY CLAY: SECRETARY OF STATE, 1825 368 (1972).
102. See Savannah Behrmann, Nikki Haley: Rudy Giuliani Should’ve Been Named
Special Envoy to Ukraine, USA TODAY (Nov. 14, 2019, 7:37 PM), https://
www.usatoday.com/story/news/politics/2019/11/14/nikki-haley-rudy-giulianishouldve-been-special-envoy-ukraine/4197028002/, [https://perma.cc/CBB5RCZJ] (“Multiple officials who have testified in both closed-door depositions and now public hearings have stated that Giuliani, who is a private citizen, led
a back-channel regarding Ukraine policy.”).
103. Ben Protess et al., Giuliani Pursued Business in Ukraine While Pushing for
Inquiries for Trump, N.Y. TIMES, Nov. 27, 2019, at A1 (“Mr. Giuliani did not register
as one, he has said, because he was acting on behalf of his client, Mr. Trump, not
Ukrainians.”). During the Trump transition and into the early part of the Trump
presidency, Giuliani served as an informal cybersecurity advisor to the President.
However, during the time period relevant to his discussion with the Ukrainians,
Mr. Giuliani was not a White House employee. See Richard Schapiro, Rudy Giuliani
Needed Apple Genius Help to Unlock His iPhone After Being Named Trump Cybersecurity
Adviser, NBC NEWS (Oct. 31, 2019, 12:18 PM), https://www.nbcnews.com/news/
us-news/rudy-giuliani-needed-apple-genius-help-unlock-his-iphone-after-n1074241,
[https://perma.cc/RT2Z-DEQ6]; Fabian, supra note 6.
104. Letter from Rudolph Giuliani, to Volodymyr Zelensky, President-Elect of
Ukraine (May 10, 2019), https://intelligence.house.gov/uploadedfiles/
20200114_-_hpsci_transmittal_letter_to_hjc_-_new_evidence_attachment.pdf,
[https://perma.cc/52Y5-A377].
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The government did not employ Giuliani, nor did they provide
a security clearance.105 This distinction between a private individual
unilaterally appointed by the President to serve in some official government capacity (typically as a special envoy or in some other temporary diplomatic outpost) and a private individual without any
formal appointment by the President is significant. A large portion
of the scholarship focusing on presidential use of private individuals for diplomatic and military engagements relies on past executive
practice. And while Presidents often appoint private individuals for
government posts, presidents rarely utilize private individuals for
negotiations with a foreign entity in as public a manner as the
Trump administration.
Giuliani’s private representation forms yet another level of distinction from past precedent. Although it is exceedingly rare for a
President to use a private actor (under the definition presented
here) to engage with foreign governments, private agents have always acted under color of some government purpose. Here, by Giuliani’s own admission, Giuliani used official channels to engage the
Ukrainian government for a completely private purpose. This practice raises questions as to whether the President used his public office for private benefit. Additionally, as the name implies, bearing
an appointment is significant for purposes of the Appointments
Clause, which will be examined infra. Next, consider an examination of the possible constitutional justifications for private agents.
B. The Vesting Clause
As a preliminary matter, the Constitution vests the President
with the power of the executive.106 The Vesting Clause “vests the
residual foreign affairs powers of the Federal Government—
i.e., those not specifically enumerated in the Constitution—in
the President.”107 A number of scholars claim that this Clause
grants the President the ability to use private agents, so long as they
are carrying out one of the President’s enumerated powers.108 This
is supported by originalist understandings of the President’s
residual powers granted by the Constitution. Indeed, President
Washington sent Gouverneur Morris as an ad hoc diplomat and
105. See Schapiro, supra note 103.
106. U.S. CONST. art. II, § 1, cl. 1.
107. Zivotofsky v. Kerry, 576 U.S. 1, 33 (2015) (2015) (Thomas, J.,
concurrence).
108. See, e.g., QUINCY WRIGHT, CONTROL OF AMERICAN FOREIGN RELATIONS 33031 (1922); Saikrishna B. Prakash & Michael D. Ramsey, The Executive Power Over
Foreign Affairs, 111 YALE L.J. 231, 309-11 (2002).
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“neither he nor Congress [were] troubled by his actions because
people generally understood that he enjoyed the residual power of
deciding where to send American emissaries.”109
While the President enjoys the power to send private agents in
order to execute his duties under the constitution, such emissaries
may not hold powers consistent with officers of the United States.
As Senator Littleton Waller Tazewell proclaimed in 1831 “[I]t is
only because secret agents are not officers of the United States, but
the mere agents of the President or of his Secretaries, or of his military or naval commanders, that I disclaim all participation in this
appointment.”110
In addition to this limitation on private agents, it is axiomatic
that the President may only use such agents in furtherance of the
President’s constitutional duties. When examined in the context of
the Take Care Clause,111 which mandates that the President faithfully execute the law, it cannot be that the Vesting Clause permits
the President to use private agents to engage in activity that he himself may not perform. Rather, in relation to private agents, the Vesting Clause provides the President with a vehicle for achieving other
powers and responsibilities granted by the Constitution. Next, this
note examines some of those other powers and responsibilities, ultimately recognizing that President Trump and Rudy Giuliani engaged in unconstitutional conduct, and therefore cannot claim
protection from the Vesting Clause.
C. The Reception Clause
The Reception Clause grants the President the power to receive foreign ambassadors and emissaries. The Court broadened
this power to include the act of recognition of foreign governments.112 Therefore, the use of private agents for the specific pur109. Prakash & Ramsey, supra note 108, Zivotofsky II and the Vesting Clause Theory of Presidential Foreign Relations Power, LAWFARE (Sep. 18, 2015), https://
www.lawfareblog.com/zivotofsky-ii-and-vesting-clause-theory-presidential-foreignrelations-power [https://perma.cc/WDA5-HMGC] (arguing that the Vesting
Clause does not displace other presidential powers).
110. WRIGHT, supra note 108, at 331.
111. U.S. CONST. art. II, § 3, cl. 5.
112. U.S. CONST. art. II, §3, cl. 4. See Zivotofsky, 576 U.S. at 21 (“That said,
judicial precedent and historical practice teach that it is for the President alone to
make the specific decision of what foreign power he will recognize as legitimate,
both for the Nation as a whole and for the purpose of making his own position
clear within the context of recognition in discussions and negotiations with foreign
nations.”); United States v. Pink, 315 U.S. 203, 229 (1942) (“The powers of the
President in the conduct of foreign relations included. . . a determination of the
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pose of engaging with and normalizing relations with a foreign state
may be permissible. This constitutional use of private agents has
beneficial practical effects, particularly where the established position of the United States prohibits public diplomatic efforts with
such adversarial governments. These diplomatic relationships require significant time and effort, and the informality of deploying
private agents provides a practical solution to a difficult issue.113 In
Zivotofsky v. Kerry, the Court recognized these important practical
effects, claiming “The President is capable, in ways Congress is not,
of engaging in the delicate and often secret diplomatic contacts
that may lead to a decision on recognition.”114 A prime example
includes former CEO of Coca-Cola J. Paul Austin’s visit to Cuba in
the 1970s. While the Carter administration never formally recognized Austin as a private agent engaged in covert diplomacy with
the Castro administration, the media reported on numerous rumors to the contrary. 115 While society can only speculate as to the
purpose of Mr. Austin’s travels to Cuba, other non-U.S. examples of
secret diplomacy demonstrate the efficacy of using private actors to
establish relations between adversaries.
The passage of the Oslo Accords between Israel and the Palestinian Liberation Organization is a prime example. Indeed, the initial step in achieving the historic peace plan began with meetings
between private agents, including Yair Hirschfeld, an Israeli academic with ties to the Palestinian community; Terje Larsen, a Norwegian sociologist; and Abu Ala, a representative of the PLO.116
The Israeli government requested that Hirschfeld serve as a private
agent because Israeli law prohibited Israelis from even speaking
with the PLO.117 Peace-seeking officials from the newly elected Labor Party could not be seen as having contact with the PLO.118 Numerous meetings between private agents gave way to high level
government to be recognized. It includes the power to determine the policy which
is to govern the question of recognition. Objections to the underlying policy as
well as objections to recognition are to be addressed to the political department
and not to the courts”).
113. See, e.g., Oslo Accords Fast Facts, CNN (Sep. 4, 2019), https://
www.cnn.com/2013/09/03/world/meast/oslo-accords-fast-facts/index.html
[https://perma.cc/SA5N-9VQ8] (describing the use of Israeli and Palestinian private agents to jumpstart peace talks).
114. Zivotofsky, 576 U.S. at 2.
115. See William Safire, Carter, Coke & Castro, N.Y. TIMES, July 7, 1977, at 19.
116. See Dean G. Pruitt et al., A Brief History of the Oslo Talks, 2 INT’L NEGOT.
177, 178 (1997).
117. Id.
118. Id. at 178.
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government meetings, ultimately leading to the signing of the Oslo
Peace Accords in 1993.119 While they took place outside the United
States, the Oslo Accords demonstrate the practical needs of government in utilizing private agents to engage with adversarial
governments.
While the Reception Clause permits Presidents to utilize private agents to plan White House meetings, the Clause does not provide constitutional protection for Giuliani’s involvement in
withholding security assistance. Substantively, hosting a meeting
with the new President of a foreign country fits squarely within the
terms of the Reception Clause to “receive Ambassadors and other
public Ministers.”120 Therefore, dispatching a private agent to plan
the reception of a foreign dignitary would fall within the constitutional powers of the President.121 However, Giuliani’s discussions
119. Id. at 178–181.
120. U.S. CONST. art. II, § 3, cl. 4. While the Reception Clause may provide
constitutional protection for Mr. Giuliani’s involvement in arranging a White
House meeting between Presidents Trump and Zelensky, there does not appear to
be a strong factual underpinning for the claim of recognition of Ukraine due to
the extensive alliance between the two nations. The United States and Ukraine are
strong allies. Ukraine first declared their interest in joining NATO in 2002, and
Washington has supported Ukrainian membership since that declaration. See
Steven Pifer, NATO’s Ukraine Challenge, BROOKINGS INST. (June 6, 2019), https://
www.brookings.edu/blog/order-from-chaos/2019/06/06/natos-ukraine-challenge/ [https://perma.cc/2VCY-RM9B] (stating that Ukrainian support for
NATO began in 2002 with President Kuchma and continued through the subsequent administration of Victor Yuschenko. Although this interest in membership
stagnated during the Presidency of Victor Yanukovych, it reignited in 2014 after
the Russian invasion of Crimea. It also discusses U.S. support for Ukrainian membership); see also Ellen Barry, Biden Says U.S. Still Backs Ukraine in NATO, N.Y. TIMES
(July 21, 2009), https://www.nytimes.com/2009/07/22/world/europe/
22biden.html [https://perma.cc/NXW6-N2YY]. This relationship has only
strengthened since the Russian invasion of Crimea in 2014. See Uri Friedman,
America Hasn’t Always Supported Ukraine Like This, ATLANTIC (Nov. 21, 2019), https:/
/www.theatlantic.com/politics/archive/2019/11/how-vital-us-military-aidukraine/602407/ [https://perma.cc/A4P8-WNHA] (“The U.S. government has
provided more than $1.6 billion in security assistance to Ukraine since 2014, when
Russia intervened militarily in eastern Ukraine and illegally annexed the Ukrainian
territory of Crimea following an uprising that overthrew the country’s pro-Moscow
president.”). While the Obama administration increased aid rapidly following the
Russian invasion of Crimea, the Trump administration went even further, by providing Javelin anti-tank missiles to the Ukrainians. See Pifer, supra.
121. In addition to the strong military relationship, the United States has long
maintained a strong diplomatic relationship with Ukraine. Since independence
from the Soviet Union, both Bill Clinton and George W. Bush have visited Ukraine
and President Obama hosted then-Ukrainian President Petro Poroshenko in the
Oval Office. Office of the Historian, U.S. Dep’t of State, “Travels of President William J. Clinton” (listed visited Apr. 3, 2021), https://history.state.gov/
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with the Ukrainians in withholding security assistance do not fall
within the scope of the Reception Clause, because they do not relate to the reception of a foreign dignitary or recognition of a foreign government. While both Trump and Giuliani tied a White
House meeting and security assistance within the same demand for
an investigation into the Biden family and Burisma, the exercise of
one substantive Article II prerogative does not transform the other
into a constitutional act. Therefore, the President cannot use the
Reception Clause as a basis of authority for Giuliani’s involvement
in withholding aid to Ukraine.
D. The Commander in Chief Clause
Additionally, scholars assert that the Commander in Chief
Clause provides a substantive constitutional justification for use of
private agents. The Clause reads as follows: “[t]he President shall
be Commander in Chief of the Army and Navy of the United States,
and of the Militia of the several States, when called into the actual
Service of the United States.”122
Foreign relations expert Henry Wriston wrote extensively on
unilateral appointments of ad hoc diplomats, claiming that as a
matter of practice, Presidents often use private agents for diplomatic purposes.123 His most famous examples are both wartime
presidents: President Wilson employed Edward House during
World War One and FDR utilized his close personal advisor Harry
Hopkins during World War Two.124 Edward House served as a personal aide to President Wilson and was instrumental in pushing for
peace throughout war-torn Europe.125 Harry Hopkins served in a
similar role during the FDR administration during the Second
departmenthistory/travels/president/clinton-william-j [https://perma.cc/7VNRB4SM]; Office of the Historian, U.S. Dep’t of State, “Travels of President George
W. Bush” (last visited Apr. 3, 2021) https://history.state.gov/departmenthistory/
travels/president/bush-george-w [https://perma.cc/27U6-494R]; Barack Obama,
U.S. President, Remarks by President Obama and President Poroshenko of
Ukraine After Bilateral Meeting (Sep. 18, 2014). These meetings between the Presidents of Ukraine and the United States demonstrate the strong diplomatic relationship between the two countries.
122. U.S. CONST. art. II, § 2, cl. 1.
123. Wriston, supra note 3.
124. Id. at 223–25.
125. See Charles Neu, House, Edward Mandell, in HANDBOOK OF TEXAS ONLINE
(last visited Apr. 4, 2021), https://tshaonline.org/handbook/online/articles/
fho66 [https://perma.cc/65VQ-MSVM] (stating that House served as President
Wilson’s right hand man who was essential during his war time diplomacy efforts.).
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World War.126 These famous examples may be constitutionally permissible as part of presidential war powers.
Presidents enjoy heightened powers during periods of war and
military conflict, such that the use of private agents during wartime
may be permissible. When Congress passes a war declaration, the
Constitution permits the President to “direct the performance of
those functions which may constitutionally be performed by the
military arm of the nation in time of war.”127 Given the President’s
exclusive ability to conduct war and peace, he may use private
agents to achieve this purpose.128 As 19th century commentator
Francis Thorpe wrote, “As Commander-in-chief of the armies and
navies of the United States, the President is empowered to send
special agents to any part of the world to make investigation for the
President touching matters pending, or likely to be pending, between the United States and another country or people.”129 In addition to the constitutional deference afforded Presidents in dealing
with wartime issues, practical reasons abound for using private
agents during periods of war. The conduct of war may require secret diplomatic channels with allies or adversaries that cannot be
achieved through official channels due to concerns of national security.130 In addition, public disclosure of secret negotiations may
stir up negative public opinion in either the U.S. or abroad, which
may spell the death knell for fragile relationships between warring
nations.131
However, at least one scholar does not believe that the Commander in Chief Clause permits the President to utilize private dip126. See Bill Mcllvaine, How Harry Hopkins Became One of the Most Influential
Persons in FDR’s Life, HISTORY NET (April 2000), https://www.historynet.com/harry
-hopkins-president-franklin-d-roosevelts-deputy-president.htm [https://perma.cc/
H8VX-8QQV] (describing Hopkins diplomatic work with Great Britain during the
war).
127. Ex parte Quirin, 317 U.S. 1, 28 (1942).
128. See Francis N. Thorpe, Is the President of the United States Vested with Authority Under the Constitution to Appoint a Special Diplomatic Agent with Paramount Power
Without the Advice and Consent of the Senate?, 42 AM. L. REG. & REV. 257, 261 (1894).
129. Id.
130. See DEWITT CLINTON POOLE, THE CONDUCT OF FOREIGN RELATIONS
UNDER MODERN DEMOCRATIC CONDITIONS 94-95 (1924) (“The impulse to secrecy
springs as a rule not from a desire to deceive the people but from a supposed
imperative necessity to deceive the government of another state. It has its being
not so much in undemocratic convictions among statesmen as in state selfishness.
If it were possible for a government to apprise its own people of a set of facts
without at the same time informing the whole world, the situation would be
different.”).
131. See id.
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lomatic agents, even in periods of war.132 The President, as
commander of the armed forces may be able to use military agents
to engage in some sort of backchannel diplomacy.133 But absent the
use of military agents, the President may not use a private agent,
which by the definition used in this paper is not a member of the
armed forces, for diplomatic purposes even during periods of war.
Regardless of whether the Commander in Chief Clause permits the use of private agents during times of war, President Trump
and Giuliani’s actions do not fall within the scope of this Article II
power, as the United States was not involved in a war or military
conflict with Ukraine during the course of Giuliani’s activities. Although Congress appropriated part of the aid in dispute to combat
Russian encroachments on Ukrainian sovereignty,134 the United
States was not in a declared war or military engagement involving
Ukraine. Additionally, the investigation sought by the President, visà-vis Giuliani, related to internal governance concerns within
Ukrainian society unrelated to its conflict with Russia.135 The lack
of any military-related reason concerning the United States dispenses with the applicability of the Commander-in-Chief justification to Giuliani’s activities.
E. The Treaty Clause
In addition, the Treaty Clause permits the President to engage
in treaty negotiations, which, when combined with the Vesting
Clause, permits the use of private agents for that purpose.136 In fact,
the President holds the exclusive prerogative to negotiate under
the Treaty Clause. As Justice Sutherland wrote in U.S. v. Curtiss
Wright Corp., “[h]e alone negotiates. Into the field of negotiation,
the Senate cannot intrude; and Congress itself is powerless to invade it.”137
Indeed, at the close of the First World War, President Wilson
dispatched an agent to negotiate the treaty of Versailles. As Senator
Henry Cabot Lodge recounted in 1921:
132. See Scoville, supra note 1, at 929.
133. See id.
134. See Lucian Kim, U.S. Aid to Ukraine is Mostly Military, Not Cash, NPR (Dec.
16, 2019), https://www.npr.org/2019/12/16/788597848/u-s-aid-to-ukraine-ismostly-military-not-cash [https://perma.cc/YVF3-8X9X].
135. See John Haltiwanger, A Ukraine Gas Company Tied to Joe Biden’s Son Is at
the Center of Trump’s Impeachment, BUS. INSIDER (Jan. 28, 2020), https://
www.businessinsider.com/ukraine-gas-company-burisma-holdings-joe-bidens-sonhunter-explained-2019-9 [https://perma.cc/4QAG-2M7L].
136. U.S. CONST. art. II, § 2, cl. 2.
137. United States v. Curtis-Wright Corp., 299 U.S. 304, 319 (1936).
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We have an example at this moment in the treaty with Germany now before us. As I stated on Saturday, the Gentleman
who represented us in Berlin had been sent there by President
Wilson, taken from the diplomatic service and charged to represent the United States as far as it could be done as a commissioner. He was simply a personal agent of the President. He
could not officially represent the United States. We could not
have an ambassador because we were technically at war with
Germany. Therefore he was sent there, and he represented the
President in negotiating the treaty with Germany now before
us and signed it.138
Unlike Giuliani, this agent maintained an appointment as a
member of the diplomatic service. Moreover, similar to the inapplicability of the Commander in Chief Clause, Giuliani’s activities did
not implicate the creation or negotiation of any treaty with
Ukraine, as the aid to Ukraine was passed as an appropriation by
Congress and not pursuant to any treaty obligation of the United
States. Therefore, Giuliani’s activities cannot maintain cover under
this constitutional provision.
F. The Take Care Clause
In addition to the lack of substantive justifications under other
clauses, President Trump and, derivatively, Giuliani did not have
the constitutional authority to withhold Ukrainian aid under the
Take Care Clause of the Constitution. The Take Care Clause orders
the President to “take Care that the Laws be faithfully executed.”139
Numerous Supreme Court cases hold that the “President must execute the laws, not make them.”140 Therefore, the President and his
underlings must comply with statutes as they are enacted by Congress.141 This section will evaluate President Trump’s withholding
of aid to Ukraine under the auspices of the Take Care Clause. In
addition, it explores the Impoundment Control Act, which is the
138. WRIGHT, supra note 108, at 333.
139. U.S. CONST. art. II, § 3, cl. 5.
140. Medellin v. Texas, 552 U.S. 491, 532 (2008). See Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952) (“[T]he President’s power to see that
the laws are faithfully executed refutes the idea that he is to be a lawmaker. The
Constitution limits his functions in the lawmaking process to the recommending of
laws he thinks wise and the vetoing of laws he thinks bad.”); Myers v. United States,
272 U.S. 52, 295 (1926) (Holmes, J., dissenting) (“The duty of the President to see
that the laws be executed is a duty that does not go beyond the laws or require him
to achieve more than Congress sees fit to leave within his power.”).
141. TODD GARVEY, CONG. RESEARCH SERV., R43708, THE TAKE CARE CLAUSE
AND EXECUTIVE DISCRETION IN THE ENFORCEMENT OF THE LAW 3 (2014).
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only legislative mechanism the President may use to withhold funds
appropriated by Congress. The section concludes by explaining
why the President could not claim protection under the Impoundment Control Act, thereby violating the Take Care Clause.
The legislative process provides the President with ample opportunity to express his disapproval through the veto mechanism.
The Court consistently upholds the sanctity of the constitutional
structure by prohibiting divergence from the legislative process that
mandates passage by both houses and subsequent approval by the
President. In addition to forbidding the President from canceling
laws ex post facto, the Court outlawed attempts by Congress to skirt
the requirements of bicameralism and presentment. In INS. v.
Chadha, the Court struck down the one house veto, proclaiming:
The bicameral requirement, the Presentment Clauses, the
President’s veto, and Congress’ power to override a veto were
intended to erect enduring checks on each Branch and to protect the people from the improvident exercise of power by
mandating certain prescribed steps. To preserve those checks,
and maintain the separation of powers, the carefully defined
limits on the power of each Branch must not be eroded.142
Once a bill is passed into law, whether with the President’s signature or through an overridden veto, the President must act to
faithfully execute the law. Past administrations and the Department
of Justice Office of Legal Counsel have agreed with this proposition, stating “the Supreme Court and the Attorneys General have
long interpreted the Take Care Clause as standing for the proposition that the President has no inherent constitutional authority to
suspend the enforcement of the laws, particularly of statutes.”143
The founders drafted this Clause as a repudiation of the suspension
and dispensing of law, a common practice during the English
Monarchy.144
The Court consistently held that the Take Care Clause imposes
an obligation of execution, rather than discretionary enforcement.
In Kendall v. United States ex rel. Stokes, the Court found that where
Congress imposed a valid duty upon an executive officer, the “duty
and responsibility grow out of and are subject to the control of the
law, and not to the direction of the President.”145 In this decision,
142. INS. v. Chadha, 462 U.S. 919, 957–59 (1983).
143. Constitutional Limitations on Federal Government Participation in
Binding Arbitration, 19 Op. O.L.C. 208, 223 (1995).
144. See Zachary S. Price, Enforcement Discretion and Executive Duty, 67 VAND. L.
REV. 671, 693 (2014).
145. Kendall v. United States ex rel. Stokes, 37 U.S. 524, 610 (1838).
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the Court explicitly rejected the theory that the President holds discretionary authority to not comply with the law.146 In Youngstown
Sheet & Tube Co. v. Sawyer, Justice Black supported this position,
writing “the President’s power to see that the laws be faithfully executed refutes the idea that he is to be a lawmaker.”147
The President does not have the ability to alter the administration of congressional funds after they are passed into law. In Train
v. City of New York, the Court held that President Nixon’s directive
ordering the EPA Administrator to withhold certain funds, exceeded executive power because the language of the statute did not
grant the executive any discretion in altering the amounts appropriated.148 Much of the discretion in the execution of the law depends
on the specificity contained within the statute, such that:
[I]f Congress gives the President only a few general instructions, and allows the executive ‘to fill up the details,’ then the
scope of the executive power is great. If, on the other hand,
Congress chooses to specify a great number of details concerning how it wants the executive to proceed, such as specifying
what it wants the executive to procure, the legislature is entirely free to take that course.149
The Court further expounded on this idea by prohibiting the
President from engaging in an ex post facto cancellation of a single
budgetary provision. In Clinton v. City of New York, the Supreme
Court invalidated provisions of the Line Item Veto Act, which permitted the President to cancel certain budgetary enactments after
they were signed into law.150 The majority held “There is no provision in the Constitution that authorizes the President to enact, to
amend, or to repeal statutes. . . . There are powerful reasons for
construing constitutional silence on this profoundly important issue as equivalent to an express prohibition.”151 These are merely
two examples of the Court’s rebuttal of executive efforts to expand
146. Department of Defense Response to Interlocutory Decision of Court of
Appeals Regarding Statute Requiring Separation of Homosexual Service Members
from Military, 34 Op. O.L.C. 100, 114 (2010).
147. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952). In his
famous concurring opinion, Justice Jackson also believed that “[t]he Executive,
except for recommendation and veto, has no legislative power.” Id. at 655 (Jackson, J., concurring).
148. See Train v. City of New York, 420 U.S. 35, 41 (1975).
149. Ameron, Inc. v. U.S. Army Corps of Eng’rs, 808 F.2d 979, 993 (3d Cir.
1986) (citation omitted).
150. Clinton v. City of New York, 524 U.S. 417 (1998).
151. Id. at 438-39.
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its powers by foregoing or altering the methods memorialized in
our founding documents.
Although the NDAA’s statutory requirement of DoD certification arguably provides a limited amount of executive discretion in
the administration of Ukrainian security assistance, such discretion
does not permit an ex post withholding of the funds from obligation. Where Congress places power with an executive officer by law,
“the duty and responsibility grow out of and are subject to the control of the law, and not to the direction of the President.”152 Scholars suggest that once Congress vests certain decision-making
authority in an agency or cabinet official, the President may not
officially supplant his decision making for that of the officer.153 According to an 1823 OLC opinion:
If the laws . . . require a particular officer by name to perform a
duty, not only is that officer bound to perform it, but no other
officer can perform it without a violation of the law; and were
the President to perform it, he would not only be not taking
care that the laws were faithfully executed, but he would be
violating them himself.154
The certification required for the obligation of Ukrainian security assistance granted the certification authority directly to the
Secretary of Defense. It reads as follows:
152. Kendall v. United States ex rel. Stokes, 37 U.S. 524, 610 (1838).
153. See Robert Percival, Presidential Management of the Administrative State: The
Not-So-Unitary Executive, 51 DUKE L.J. 963, 965-66 (2001) (“Although proponents of
a ‘unitary executive’ theory claim that the president’s constitutional role as chief
executive should give him unqualified executive power, including the authority to
dictate agency decisions, review of the legal and policy considerations raised by this
issue leads to a contrary conclusion.”); Robert Percival, Rediscovering the Limits of the
Regulatory Review Authority of the Office of Management and Budget, 17 ENVT’L L. REP.
10017, 10017 (1987) (discussing abuse by OMB of regulatory decision making and
the President’s authority over agency decision making); Richard Pildes & Cass Sunstein, Reinventing the Regulatory State, 62 U. CHI. L. REV. 1, 25 (1995) (“. . .the President has no authority to make the decision himself, at least if Congress has
conferred the relevant authority on an agency head.”); Peter Strauss, The Place of
Agencies in Government: Separation of Powers and the Fourth Branch, 84 COLUM. L. REV.
573, 649 (1984) (explaining Congressional power to place decision-making authority in agencies rather than the President).
154. The President and Accounting Officers, 1 Op. Att’y Gen. 624, 625
(1823); see also Centralizing Border Control Policy Under the Supervision of the
Attorney Gen., 26 Op. O.L.C. 22, 23 (2002) (“Congress may prescribe that a particular executive function may be performed only by a designated official within the
Executive Branch, and not by the President. The executive power confers upon
the President the authority to supervise and control that official in the performance of those duties, but the President is not constitutionally entitled to perform
those tasks himself.”).
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The certification described in this paragraph is a certification
by the Secretary of Defense, in coordination with the Secretary
of State, that the Government of Ukraine has taken substantial
actions to make defense institutional reforms, in such areas as
civilian control of the military, cooperation and coordination
with Verkhovna Rada efforts to exercise oversight of the Ministry of Defense and military forces, increased transparency and
accountability in defense procurement, and improvement in
transparency, accountability, and potential opportunities for
privatization in the defense industrial sector, for purposes of
decreasing corruption, increasing accountability, and sustaining improvements of combat capability enabled by assistance under subsection (a). The certification shall include an
assessment of the substantial actions taken to make such defense institutional reforms and the areas in which additional
action is needed.155
This certification requirement, which provided some discretion to the Departments of State and Defense, is quite specific in
both the authorities and elements required for certification. The
certification contains no language that permitted the President to
unilaterally stay the administration of funds. President Trump may
have requested that the Secretary of Defense deny the certification,156 but the statute made clear that the decision to actually
tender the certification rested with the Secretary, not the President.
Given the specificity within the certification element of the appropriations bill providing aid to Ukraine, President Trump did not
have the discretion to rescind or alter the certification after DoD
tendered it. Having established the President’s lack of discretionary
authority to rescind the necessary certification under the Take Care
Clause, we consider and reject the President’s ability to withhold
the aid under the Impoundment Control Act (ICA).
Although the ICA created limited circumstances in which the
President may withhold congressionally appropriated funds, such
circumstances were not applicable to the security assistance at issue.
Congressional dismay with weakened legislative power and the desire to wrench budgetary decision making away from the executive
155. National Defense Authorization Act for Fiscal Year 2017, Pub. L. No.
114-328, § 1237, 130 Stat. 2000, 2495 (2016).
156. The President may request denial of the certification, but the ultimate
decision rests with the DoD. If the President felt strongly, he may have asked for a
denial and if Secretary of Defense defied the request, the President held the authority to remove him. Humphrey’s Ex’r v. United States, 295 U.S. 602, 632 (1935)
(confining Presidential powers to remove officers to only executive officers.).
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caused the creation of the ICA.157 The bill’s legislative history reads
as follows:
Budget reform and impoundment control have a joint purpose: to restore responsibility for the spending policy of the
United States to the legislative branch. One without the other
would leave Congress in a weak and ineffective position. No
matter how prudently Congress discharges its appropriations
responsibility, legislative decisions have no meaning if they can
be unilaterally abrogated by executive impoundments. On the
other hand, if Congress appropriates funds without full awareness of the country’s fiscal condition, its actions may be used by
the President to justify the improper withholding of funds. By
joining budget and impoundment control in a complete overhaul of the budget process, H.R. 7130 seeks to ensure that the
power of appropriation assigned to Congress by the Constitution is responsibly and effectively exercised.158
This legislative history reflected the political climate during
passage of the ICA. Although Presidents impounded small amounts
throughout U.S. history, President Nixon abused this power by impounding funds for programs he did not support, amounting to
billions of dollars.159 Caspar Weinberger, Nixon’s deputy director
of the Office of Management and Budget, told Congress that the
Constitution did not require the President to spend the money
Congress appropriates.160 Therefore, Congress designed the ICA to
change that perception.
Under the ICA, the President may impound funds utilizing either a deferral or rescission. A deferral is a temporary postponement of distributing funds and is only permitted for the following
reasons: providing for contingencies; achieving savings via changes
in requirements or efficiencies; or withholding due to a law.161 Conversely, rescissions constitute permanent cancellations of funds for

157. See H.R. REP. NO. 93-658, at 3463 (1973); see also S. REP. NO. 93-688, at 75
(1974) (stating that the objective was to assure that “the practice of reserving funds
does not become a vehicle for furthering Administration policies and priorities at
the expense of those decided by Congress”).
158. H.R.REP. NO. 93-658, at 3463.
159. See Kevin Kosar, So. . . This is Nixon’s Fault, POLITICO (Oct. 21, 2015, 4:55
AM), https://www.politico.com/agenda/story/2015/10/richard-nixon-congressional-budget-control-act-history-000282/ [https://perma.cc/JN7T-LWEC].
160. Id.
161. Impoundment Control Act, 2 U.S.C. § 684 (2018).
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fiscal policy or other reasons.162 To engage in either a deferral or
rescission, OMB must first inform Congress.163 For presidentiallyrequested recissions to become effective, Congress must pass a law
within 45 days of the request or the funds must be disbursed. However, deferrals do not require any action by Congress.
After the DoD granted their statutorily required authorization
for release of security assistance to Ukraine, the final step prior to
disbursement of the funds required OMB to release the aid. However, according to the Government Accountability Office, OMB’s
withholding violated the ICA. Firstly, OMB never notified Congress
of its intention to engage in a deferral or rescission.164 Instead,
OMB withheld the funds because expending the funds “could conflict with the President’s foreign policy.”165 However, withholding
already appropriated funds due to administration policies is forbidden by the ICA.166
OMB also claimed that they withheld the funds due to
programmatic delay. More specifically, they claimed a need to review the DoD certifications for compliance with other statutes and
congressional mandates.167 OMB’s justification had no basis in law,
as administrations employ programmatic delays when the agency
responsible for disbursement (in this case, DoD) takes steps to implement the program, but external factors cause an undue delay.168
According to the GAO, such external factors did not exist here, but
rather OMB simply forbade DoD from obligating the amounts.169
Additionally, DoD provided the necessary certification for release
of the funds, as well as produced a plan for specific disbursement to
Ukraine prior to OMB’s impoundment of the aid.170 Therefore, an
assertion of programmatic delay did not hold water.
Given that the administration improperly impounded security
assistance to Ukraine, it may not claim protection from the ICA.
Without such protection, the administration did not faithfully exe162. See U.S. GOV’T ACCOUNTABILITY OFF. B-331564, OFFICE OF MANAGEMENT
BUDGET—WITHHOLDING OF UKRAINE SECURITY ASSISTANCE 5 (2020) [hereinafter U.S. GOV’T ACCOUNTABILITY OFF. B-331564].
163. See id. at 6.
164. See id. at 4.
165. Id. at 6.
166. See id. at 6; Impoundment Control Act § 684 (stating that outside the
scope of deferrals and rescissions allowed for by the ICA, “[n]o officer or employee
of the United States may defer any budget authority for any other purpose.”).
167. See U.S. GOV’T ACCOUNTABILITY OFF. B-331564 7.
168. Id.
169. Id.
170. Letter from John Rood to Adam Schiff, supra note 73.
AND
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cute the law, thereby violating the Constitution. Having established
both the inapplicability of the primary substantive constitutional
justifications for presidential uses of private agents as well as President Trump’s constitutional violation, we next turn to the Logan
Act, an 18th century law that prohibits private actors from engaging
in certain foreign engagements without the authority of the United
States.
IV.
THE LOGAN ACT
The Logan Act prohibits citizens of the United States, without
the proper authority, from negotiating with foreign countries to influence their relationships with, or defeat the measures of, the
United States. Outside of a single court martial, prosecutors indicted two people under the Act, neither of which ended in a conviction.171 Given the Act’s sparse use, the courts have had little
opportunity to comment on its exact meaning.172 However, scholars consistently surmise that presidential private agents acting
under the President’s orders maintain immunity from Logan Act
scrutiny. This section articulates an originalist perspective to rebut
this scholarly contention by analyzing the congressional debate surrounding the Act. Subsequently, it articulates a textualist argument
showing that where the President acts outside his substantive constitutional or statutory authority, any private actors who the President
recruits to effectuate such a constitutional violation should be
found liable for violating the Logan Act. A 1948 amendment to the
language of the Act supports this textualist argument. First, an overview of the history of the Logan Act, including its creation and cer171. FREEMAN, supra note 12, at 1; see also Jeremy Duda, A Foreign Affair, HIST.
TODAY (June 13, 2017), https://www.historytoday.com/history-matters/foreign-affair [https://perma.cc/9CU3-Q4LB] (“In a largely forgotten episode from 1852,
Jonas P. Levy became the second – and, so far, the last – American to be charged
with violating the Logan Act. In that distinction, Levy joins Francis Flournoy, a
Kentucky farmer, who was charged in 1803 with writing an article calling on the
western states to secede and form a union with the neighboring French territory
that would soon become part of the Louisiana Purchase. Flournoy has long been
considered – erroneously – the only American ever charged under the Logan
Act.”).
172. See Detlev F. Vagts, The Logan Act: Paper Tiger or Sleeping Giant?, 60 AM. J.
INT’L L. 268, 269 (1966) (“Since authoritative judicial interpretations of the Act
are almost nonexistent and since criminal enforcement of the statute has not been
the means by which it has exerted whatever effect it may have had, there is little
choice but to leave the high road marked by the digests, annotated codes and
Shepard’s citator and venture into the less charted tracks of history.”).
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tain popularizing historical episodes, proceeds to the scholarly
arguments regarding presidential private agents. Next, the section
elaborates on originalist and textualist arguments limiting presidential use of private agents. The section concludes by applying this
framework to President Trump and Rudy Giuliani, largely relying
on the constitutional and statutory violations enumerated supra.
A. Origins of the Logan Act
Congress passed the Logan Act in the midst of tensions between the United States and France. After America failed to assist
French revolutionaries during the 1789 French Revolution, coupled with ratification of the Jay Treaty with Great Britain, France
began looting American merchant vessels and placing embargoes
on trade.173 In 1797, President Adams sent a special envoy to
France to settle the dispute between the two countries, which did
not succeed. This ultimately led to the XYZ Affair and heightened
anti-French sentiment in United States.174
Dr. George Logan, a Pennsylvania state senator and Quaker
pacifist, believed that he could settle the controversy. He obtained a
private certificate of citizenship from then-Vice President Thomas
Jefferson, and embarked for France on June 12, 1798. During his
trip, Logan met with numerous French officials, who ultimately
found political benefit to easing tensions with the United States.
France subsequently lifted its trade embargo and halted the plundering of American ships.175
While the French hailed Logan as an emissary of peace, the
U.S. government did not provide a welcoming reception. Secretary
of State Thomas Pickering told Logan that the new French position
was “illusory.”176 George Washington also expressed his disapproval.177 President Adams recommended that Congress pass a bill
to prohibit “temerity and impertinence of individuals affecting to
interfere in public affairs between France and the United States.”178
173. MICHAEL SEITZINGER, CONG. RESEARCH SERV., RL33265, CONDUCTING FORRELATIONS WITHOUT AUTHORITY: THE LOGAN ACT 1–2 (2015).
174. Id. at 1.
175. Id. at 1–2.
176. Id. at 2.
177. See Daniel Hemel & Eric Posner, The Logan Act and Its Limits, LAWFARE
(Dec. 7, 2017, 12:07 PM), https://www.lawfareblog.com/logan-act-and-its-limits
[https://perma.cc/38KX-6EFL] (“However, former President George Washington, then-President John Adams, and members of the Federalist Party who were
hostile to France condemned Dr. Logan upon his return.”).
178. John Adams, Message to the Senate, in 1 COMPILATION OF THE MESSAGES
AND PAPERS OF THE PRESIDENTS 267 (James Richardson ed., 1897).
EIGN
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Congress quickly created legislation, passing in both houses and
signed into law by President Adams on January 30, 1799.179
In its long history, Prosecutors only issued two indictments
under the Act.180 In 1803, Francis Flournoy, a farmer from Kentucky, published an article in a Kentucky newspaper advocating for
a separate western nation allied to France. The government
dropped the indictment, and the execution of the Louisiana
Purchase that same year obviated the issue.181 In 1852, prosecutors
indicted Jonas Levy for trying to sway the Mexican government to
deny permits for a U.S. government project to build a transcontinental railroad that traversed through portions of Mexican territory.182 Prosecutors ultimately dropped the indictment for lack of
evidence.183
Although courts have not convicted anyone under the Logan
Act, lawyers, politicians, and commentators often invoke it, even
against government officials.184 In 1920, President Wilson alleged
that then-Senator Warren Harding violated the Act by discussing a
possible U.S. commitment to some sort of international body with
French officials.185 In 1975, Senators John Sparkman and George
McGovern traveled to Cuba to hold discussions with the Castro Administration.186 While the State Department did not endorse their
travels, the Ford administration permitted the pair to travel to the
island.187 Upon their return, commentators accused the Senators of
violating the Logan Act.188 The State Department dismissed these
claims, citing the fact that because the Senators “made it clear that
[they] had no authority to negotiate on behalf of the United
States—that [they] had come to listen and learn,”189 they did not
179. SEITZINGER, supra note 173, at 2.
180. Duda, supra note 171.
181. See Vagts, supra note 172, at 271.
182. See Duda, supra note 171.
183. See id.
184. See Vagts, supra note 172, at 271 (“It was during the years of Jeffersonian
Administration that the Logan Act revealed its potential as a principle of political
behavior, as a debating weapon against the opposition and as a threat against those
out of power.”).
185. See id. at 275.
186. McGovern Arrives in Cuba At Start of Four-Day Visit, N.Y. TIMES, May 6, 1975,
at 16.
187. See Peaceful Settlement of Disputes, 1975 DIG. OF U.S. PRAC. IN INT’L L. 746,
750.
188. See LOUIS FISHER, THE POLITICS OF SHARED POWER: CONGRESS AND THE
EXECUTIVE 10 (4th ed. 1998).
189. S. COMM. ON FOREIGN RELATIONS, 94TH CONG., CUBAN REALITIES 1975, 13
(Comm. Print 1975).
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violate the Logan Act. Furthermore, the State Department declared
that the Logan Act allowed Senators to “[engage] in discussions
with foreign officials in pursuance of their legislative duties under
the Constitution.”190 Here, the State Department permitted Senators to speak with foreign officials, as long as they acted within their
constitutional duties. However, the State Department did not mention the ramifications for the Senators if they acted outside the
scope of their constitutionally prescribed duties.
In March 2015, in response to the Iran Nuclear Deal, fortyseven Republican Senators penned a letter to the Iranian Government, claiming that because of the deal’s status as a sole executive
agreement under U.S. law, a subsequent administration could repeal it.191 The media accused these Senators of violating the Logan
Act; however the Obama administration never brought charges.192
B. Originalist Arguments Against Presidential Use of Private Agents
To resolve the ambiguity on the precise definition of “authority
of the United States,”193 scholars claim that the Act’s legislative history as well as past practice supports presidential authority to use
private agents free of Logan Act scrutiny. Indeed, Federalist Congressman Roger Griswold introduced the bill to “guard by law the
interference of individuals in the negotiation of our executive with
the Governments of foreign countries.”194 Furthermore, the heading of the debate on the bill was entitled “Usurpation of Executive
190. Peaceful Settlement of Disputes, supra note 187.
191. Letter from Tom Cotton, U.S. Sen., et al. to the Leaders of the Islamic
Republic of Iran (Mar. 9, 2015).
192. See, e.g., Steve Benen, Playing with Fire: Senate GOP Tries to Sabotage Nuclear
Talks, MSNBC (Mar. 9, 2015, 12:45 PM), http://www.msnbc.com/rachel-maddowshow/playing-fire-senate-gop-tries-sabotage-nuclear-talks [https://perma.cc/5BT797MC] (“Under the circumstances, it’s no longer ridiculous to wonder whether
GOP lawmakers are violating the Logan Act.”);Paul Waldman, Republicans are Beginning to Act as Though Barack Obama Isn’t Even the President, WASH. POST (Mar. 9,
2015, 12:16 PM), https://www.washingtonpost.com/blogs/plum-line/wp/2015/
03/09/republicans-are-beginning-to-act-as-though-barack-obama-isnt-even-thepresident/ [https://perma.cc/767S-PYZP].
193. The full text of the law reads: “Any citizen of the United States, wherever
he may be, who, without authority of the United States, directly or indirectly commences or carries on any correspondence or intercourse with any foreign government or any officer or agent thereof, with intent to influence the measures or
conduct of any foreign government or of any officer or agent thereof, in relation
to any disputes or controversies with the United States, or to defeat the measures
of the United States, shall be fined under this title or imprisoned not more than
three years, or both.” Logan Act, 18 U.S.C. § 953 (2018).
194. 9 ANNALS OF CONG. 2494 (1799).
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Authority.”195 Federalist House member James Bayard proclaimed,
“The object of the law is to prevent these private interferences altogether, since the Constitution has placed the power of negotiation
in the hands of the Executive only.”196 Commentators use these
quotations as evidence that “The Logan Act’s authors intended to
protect exclusive Executive Authority over foreign relations from
the detrimental interference of private citizens.”197
However, the Federalist view did not paint the whole picture,
as Congress vociferously deliberated on presidential use of private
agents during debate on the bill. In fact, the House considered the
meaning of the phrase “without the authority of the United States”
almost immediately after the bill’s introduction.198 These debates
focused on the procedural downfalls of presidential use of private
agents as violations of the Appointments Clause.
One of the Federalists proposed an amendment granting the
President with the authority of the United States, but the chamber
defeated this measure.199 Albert Gallatin foresaw the danger of this
amendment, believing that it could confer the President with the
ability to appoint private agents under his private authority as President.200 He wrote the following:
Mr. Gallatin said, if he understood the object of the gentleman
from Massachusetts, it was to enable the President, or other
lawful authority, to employ what may be called private or secret
agents. Not under the authority of the Government, according
to the tenor of this bill, but under the private authority of the
President of the United States, the Secretary of State, or any
other officer of the Government. This would be giving sanction
to a new principle in this country. He conceived that all the
negotiations carried on between the United States and foreign
countries ought to be by means of public ministers in the manner provided by the Constitution. If there are any cases, allowed by the Constitution, in which the President may
authorize a Minister, without the concurrence of the Senate,
he will, in doing so, act under the authority of the Government
of the United States, and come within the tenor of this bill.201
195. Id.
196. Id. at 2588.
197. Curtis Simpson, The Logan Act of 1799: May It Rest in Peace, 10 CAL. W.
INT’L L.J. 365, 365 (1980).
198. See 9 ANNALS OF CONG. 2584 (1799).
199. See id. at 2586.
200. See id. at 2584–85.
201. Id.
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Gallatin understood the importance of the constitutional appointments system. Permitting the President to appoint private
agents circumvents constitutional requirements, which could lead
to abuse. Gallatin went on to specify the types of abuse that could
emanate from allowing the use of private agents:
But he did not think it would be proper to introduce a principle that the President or the Secretary of State, at their pleasure, shall have power to carry on a private or other
correspondence with any foreign Government, through any
medium, except such as is pointed out in the Constitution. To
allow of this, he was of opinion, would open a door to infinitely
greater danger than that proposed to be guarded against by
this bill. Such a correspondence might not only have relation
to existing disputes between this country and another, but also
to future political connexions. Such a correspondence would
form no part of the papers to be found in the office of the
Secretary of State; it would be the correspondence of the man
and not of the officer; it would not, therefore, remain in the
office after he left it, and a future President or Secretary of
State could not act upon it.202
In addition to Gallatin, John Nicholas, a member from Virginia, feared the amendment failed constitutional muster because it
did not comport with the Appointments Clause. Nicholas proclaimed, “I do not think. . . that it is more in the President’s power
alone to send abroad agents of this kind, than it is in mine.” 203 Mr.
Nicholas’s statements suggest that members of the government
should not be permitted to unilaterally send private agents on behalf of the government without the approval of other government
officials.
Other members of Congress echoed these sentiments. Representative Robert Williams of North Carolina, believed that the Federalists introduced the Logan Act to increase executive power.204
Representative McDowell of North Carolina commented that legislators “have never failed every year, and year after year, to concentrate some new power in the executive.”205
These debates amongst House members rebut the common
presumption that presidential private agents fall outside the scope
of the Logan Act. This concern over presidential use of private
202.
203.
204.
205.

Id.
Id.
See
Id.

at 2585.
at 2584.
9 ANNALS
at 2708.

OF

CONG. 2606 (1799).
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agents spilled into the public arena shortly after passage of the Logan Act. In 1810, Dr. Logan set sail for England to cool tensions,
which amassed prior to the War of 1812.206 Logan took with him
letters in the handwriting of President Madison, which the public
deemed evidence of the President’s authorization of Logan’s activities.207 Similarly to the concerns of Gallatin and Nicholas, society
expressed concern over the President’s authorization of Logan’s
citizen diplomacy without the approval of the Senate. According to
an article in the FEDERAL REPUBLICAN, “That Dr. Logan has gone to
England and carries with him letters in the handwriting of Mr.
Madison, are facts, but we deny that he has been nominated to the
Senate and appointed as envoy, or that he carries patent instructions to be produced to Lord Wellesley.”[emphasis in original].208
These public concerns echo the sentiments expressed during the
House debate on the Logan Act itself: that the Logan Act does not
grant President carte blanche to use private agents.
In addition to the originalist arguments against executive use
of private agents, scholar Daniel Rice suggested that the lack of Logan Act enforcement by the Department of Justice stemmed partly
from the uncertainty surrounding the legal status of private agents.
Rice writes:
The scrutiny the Act invites has greatly embarrassed administrations seeking low-visibility, backchannel extrication from
sensitive international impasses. Ordinary enforcement of the
Logan Act would place a premium on exposing private recruits’ precise links with the White House, greatly undermining their usefulness as unofficial-official emissaries. And
because administrations uniformly condone unauthorized discussions that serve the national interest, any level of non-zero
enforcement would imply that some of America’s greatest foreign policy triumphs were negotiated criminally.209
This lack of enforcement may create a deficit of jurisprudence
on the use of private agents, but it does not legalize their conduct.
At best, it creates a legal gray area. At worst, all executive uses of
private agents violate of the Logan Act. As a matter of substance,
this paper does not take such an extreme position. But this leads to
a second inquiry: If the Logan Act permits certain uses of executive
206. George Logan, in ENCYCLOPEDIA OF WORLD BIOGRAPHY, https://
www.encyclopedia.com/people/history/us-history-biographies/george-logan
[https://perma.cc/F2XG-NU58] (last updated Feb. 1, 2020).
207. See Dr. Logan, FED. REPUBLICAN (Balt.), (Mar. 9, 1810), at 1.
208. Id.
209. Rice, supra note 14, at 448.
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private agents, then what uses does it prohibit? The next section
evaluates the answer to that question.
C. Framework for Restraining the President’s Use of Private Actors
The lack of enforcement and judicial commentary on the Logan Act creates difficulties in assessing its parameters. While scholars devote tremendous commentary to the general ambiguity of the
statute itself, any attempt to craft a framework for liability of executive private agents might prove even more difficult. However, an
evaluation of the statute’s text reveals the possibility of such an endeavor. This paper submits that where an executive private agent
acts within the bounds of executive authority, he is not in violation
of the Logan Act. However, a presidential private agent acting
outside the bounds of the President’s constitutional or statutory authority should be found to violate the act. Textualist and originalist
arguments, as well as some limited legal commentary, support this
theory.
The central text of concern for determining the bounds of
presidential authority to use private agents lies in the term “without
the authority of the United States.” In 1948, Congress amended this
phrase from “without the permission or authority of the government of the United States,” to its current form.210 Given the lack of
legislative history on the reasons underlying this change, scholars
cast the amendment as inconsequential.211 However, others indicated its importance without providing the full commentary it deserves.212 Daniel Rice claimed “[t]his textual shift, even if thought
to have been inconsequential, cautions against an interpretation of
‘authority’ that encompasses all communications that the executive
branch knew would occur.”213
It is possible that Congress erased “permission” from the statute to eliminate redundancies, but the two words hold different,
albeit interrelated, meanings, thereby reducing the likelihood that
the elimination stemmed from redundant language.
Merriam-Webster dictionary defines “permission” as “the act of
permitting” or “formal consent,” and defines “authority” as “power
210. Id. at 503 n.489.
211. Vagts, supra note 172, at 290 (“the 1948 codification eliminated the
words “permission” before that clause, thus seeming to narrow it, although the
legislative history reveals no intent to change the meaning.”); H.R. REP. NO. 304, at
A76 (1947).
212. See Vagts, supra note 172, at 290 (“[the 1948 amendment] is one area
where a post-1799 change may have made a significant difference.”).
213. Rice, supra note 14, at 503 n.489.
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to influence or command thought, opinion or behavior.”214 While
these nouns are somewhat related, they form two distinct concepts:
authority provides the independent ability to permit. Granting permission to another does not explicitly cloak the granter with the
requisite legal ability to permit. However, an individual with authority automatically holds a power to permit. This makes authority a
stronger term than permission. Therefore, by deleting the word
“permission,” Congress did not cure a textual redundancy, but
rather strengthened the substantive requirements for private agents
to engage in diplomatic relations. By ridding the statute of “permission,” the statute became less vague and more coherent, requiring
the private actor to derive their power from someone with the
proper authority.
A long line of historical cases demonstrates the practical and
legal significance of the distinction between permission and authority. From the founding days of the republic, courts recognized the
principle that individuals may be personally liable for actions ordered by the President where the President acted outside the
law.215 In Little v. Barreme, President Adams, acting pursuant to an
embargo which empowered the Navy to stop all American ships suspected of travelling to a French port, instead ordered the Navy to
stop all suspected American ships traveling both to and from French
ports. When an American warship stopped a Danish ship en route
from a French port, thereby acting under the President’s instructions but in defiance of the law, the Court found the warship’s captain civilly liable for damages. As Justice Marshall proclaimed,
where an individual acts on his orders from the President of the
United States, he “acts at his peril.”216 Despite the President’s permission to capture boats departing French ports in the Caribbean,
“a unanimous Court held that the President’s instructions had been
issued without authority and that they could not ’legalize an act
which without those instructions would have been a plain trespass.’”217 In Bates v. Clark, military officers improperly seized liquor
within Native American territory, and despite their good faith
214. Authority, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-webster.com/dictionary/authority [https://perma.cc/E3DV-HU99] (last visited Apr.
4, 2021); Permission, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-webster.com/dictionary/permission [https://perma.cc/UA7Y-H2FQ] (last visited
Apr. 4, 2021) ].
215. See Little v. Barreme, 6 U.S. (2 Cranch) 170, 170 (1804).
216. Id.
217. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 661 (1952)
(Clark, J., concurrence) (quoting Little, 6 U.S. at 180). In his concurrence, Justice
Clark claimed that the theory of liability for acts done with permission, but without
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seizure under orders from their commander, the Court found them
liable. As Justice Miller proclaimed:
But the objection fatal to all this class of defences is that in that
locality they were utterly without any authority in the premises;
and their honest belief that they had is no defence in their case
more than in any other, where a party mistaking his rights
commits a trespass by forcibly seizing and taking away another
man’s property.218
Although these cases relate to civil, rather than the criminal
liability at issue in the Logan Act, the finding of liability demonstrates the important distinction at issue: although an individual
may act with permission, they do not always act with authority.
Even if we attribute this change to a mere redundancy, the significance of acting with proper authority should not be understated. One scholar claims that the term ‘authority’ “tends to
constrict the Government’s range of possibilities in the area of unofficial diplomacy.”219 In defining authority and establishing its significance in the statutory construction within the Act, it becomes
axiomatic that citizens must derive their authority either directly
from statute or as a legitimate extension of the authority of another. In conceding the President’s authority to utilize private
agents to execute his substantive Article II powers and responsibilities supra, logic concludes that where the President utilizes a private
agent to violate his Article II responsibilities, the President, and
therefore the agent, is without proper authority.
This interpretation of the Logan Act, permitting the utilization
of private agents only in furtherance of a substantive constitutional
power, is consistent with the view of Federalist Thomas Pinckney, a
supporter of the Logan Act. Pinckney succinctly proclaimed “If the
President negotiates consistently with the Constitution, he acts
under the Constitution, and the act is an act of the Government. If
he has not the power of making use of agents under the Constitution, this act will not give it to him.”220 Pinckney’s statement demonstrates that for the President to utilize private agents, he must
operate under some substantive constitutional authority.
As we have established supra, the President violated the Take
Care Clause of the Constitution as well as the Impoundment Control Act. Therefore, in applying the Logan Act framework above,
authority was so strong that “I know of no subsequent holding of this Court to the
contrary.” Id.
218. Bates v. Clark, 95 U.S. 204, 209 (1877).
219. Vagts, supra note 172, at 291.
220. 9 ANNALS OF CONG. 2586 (1799).
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Giuliani met the criteria for violating the statute. Giuliani, by his
own admission, directly carried out and commenced correspondence with officials and agents of a foreign government by holding
conversations with Ukrainian officials.221 Giuliani intended to influence the measures or conduct of Ukraine by requesting an investigation into Burisma and the Biden family.222 And by conditioning
the release of Ukrainian security assistance on a Burisma investigation, Giuliani attempted to defeat a measure of the United States.
As a law that was duly authorized by our constitutional requirements, the aid to Ukraine was a measure of the United States within
the meaning of the Logan Act. And given that President Trump did
not have the requisite constitutional or statutory authority to effectuate the withholding in the manner performed, Giuliani functioned “without the authority of the United States.”223
Separate and apart from the Logan Act, the inquiry next turns
to the Appointments Clause. The Appointments Clause is the primary mechanism by which government actors exercising significant
authority gain their ability to act on behalf of the government.
While the Vesting Clause, in combination with the President’s other
constitutional powers, permits the President to use private agents,
the presence of the Appointments Clause places a limitation on
their use. The Vesting Clause only permits private agents who are
not acting with significant authority. Given that Giuliani acted with
significant authority, similarly to an officer, he should have been
appointed in line with the procedures set forth in the Appointments Clause.
V.
THE APPOINTMENTS CLAUSE
The Appointments Clause of the Constitution imposes a vital
procedural restraint on the creation and expansion of government
bureaucracy by mandating that presidential nominees obtain Senate advice and consent. It also grants Congress the ability to vest the
appointing authority for inferior government officials in the Presi221. These include conversations with, inter alia, President Zelensky’s advisor
Andriy Yermak, then-Prosecutor General Yuri Lutsenko, and a written letter to
President Zelensky himself. See H.R. REP. NO. 116-335, at 89–91; Kramer et al.,
supra note 36; Letter from Rudolph Giuliani, supra note 104.
222. See Kramer et al., supra note 36.
223. This concept is similar to principle-agent theory in corporate law, where
the principle is liable for the acts of his agent. While the concept is somewhat
reversed here, such that the agent is liable for his own acts done at the urging of
the principle, it still provides a worthy framework for assessing this concept.
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dent, heads of departments, or the courts. This clause is found in
Article II, Section Two, Clause Two of the Constitution, and reads
as follows:
[H]e shall nominate, and by and with the advice and consent
of the Senate, shall appoint ambassadors, other public ministers and consuls, judges of the Supreme Court, and all other
officers of the United States, whose appointments are not
herein otherwise provided for, and which shall be established
by law: but the Congress may by law vest the appointment of
such inferior officers, as they think proper, in the President
alone, in the courts of law, or in the heads of departments.224
The Appointments Clause acts as an important procedural
check on executive powers in both structural and ethical respects.
The structural constraint assures that those responsible for administering powers derived from the legislature are properly vetted to
ensure that the law is faithfully executed.225 The ethical component
assures that the President does not derive private benefits from his
power by exchanging appointments for personal favors. Although
President Trump did not appoint Giuliani to an office established
by law, Giuliani acted as a de facto officer during his diplomatic
overtures to Ukraine.226 Therefore, President Trump committed
constitutional error by failing to appoint Giuliani consistent with
the Clause.227 Giuliani’s actions are particularly egregious, as his
diplomatic engagement absent an appointment violated the oversight purpose of the Appointments Clause. Furthermore, Giuliani’s
dual role as diplomat and private attorney to the President violated
the ethical principles underlying the Clause. Although neither of
Appointments’ Clause underlying principles are dispositive, Giuliani’s unique violation of both principles distinguishes him from
224. U.S. CONST. art. II, §2, cl. 2.
225. See John McGinnis, Essays on Article II: Appointments Clause, HERITAGE
FOUND. (last visited Apr. 4, 2021) https://www.heritage.org/constitution?essay_id=10000090 [https://perma.cc/VE56-EH2D ] (“The principal concern
of the Framers regarding the Appointments Clause, as in many of the other separation of powers provisions of the Constitution, was to ensure accountability while
avoiding tyranny.”).
226. For purposes of this paper, I am defining “de facto officer” as a person
who engages in the same or substantially similar activities as those of an officer of
the United States without holding an actual appointment from the Senate.
227. See Conflict of Interest—Status of an Informal Presidential Advisor as a
“Special Government Employee”, 1 Op. O.L.C. 20, 23 (1977) (finding that by virtue of his actions in leading government functions, an informal Presidential advisor bearing no government appointment could still be considered a de facto
employee or officer.).
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past use of private agents. This section first sets out a framework for
application of the Appointments Clause. Subsequently, an examination of the oversight and ethics principles underlying the clause
reveals that Giuliani’s diplomatic overtures constituted uniquely
egregious violations of the Appointments Clause.
A. Framework for determining who is subject to the Appointments
Clause
The Appointments Clause, by its own terms, imposes its procedural requirements on those officers whose offices “shall be established by law.”228 As we have seen, Giuliani acted as a private agent
of the President with no government credentials, let alone an office
established by law. However, by acting as a de facto officer of the
United States, President Trump should have appointed Giuliani to
an office. For purposes of this paper, the term “de facto officer” is
defined as someone who performs the functions of an officer of the
United States without an actual appointment under the Senate advice and consent procedure. This section explores Giuliani’s actions as a de facto officer.
The Constitution charges Congress with creating the infrastructure of government by creating offices, and then permitting
either the executive or judiciary to fill those offices. This way, the
executive cannot merely create an “office” within its constitutional
meaning. However, Congress may provide the President, heads of
departments, or the judiciary with the authority to establish positions or more informal offices that do not rise to the level of office
under constitutional scrutiny.229 Agencies and Presidents can create
these offices through regulation or executive order pursuant to statute.230 Subsequently, the President nominates an individual to fill
such office, and based on whether the office is principal or inferior,
the individual may be subject to the procedural advice and consent
requirement of the Appointments Clause.
While the Appointments Clause imposes procedural requirements for those offices established by law, the Clause’s require228. U.S. CONST. art. II, § 2, cl. 2.
229. See BARBARA SCHWEMLE ET AL., CONG. RESEARCH SERV., R40856, THE DEBATE OVER SELECTED PRESIDENTIAL ASSISTANTS AND ADVISORS: APPOINTMENT, ACCOUNTABILITY, AND CONGRESSIONAL OVERSIGHT 20 (2014).
230. Examples include the Special Master for Troubled Assets Relief Program
Executive Compensation, which was created through Treasury Department regulation; Director of White House Office of Urban Affairs, which was created through
Executive Order by President Obama; and Director of the National Office of Drug
Control Policy, which was established via statute. See id. at 24–28.
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ments may also apply to individuals who do not hold a government
appointment. A 1977 OLC memorandum examined the actions of
an informal presidential advisor bearing no government appointment.231 This person, “Mr. A,” spoke with President Carter daily,
administering advice on a variety of policy issues. Furthermore, Mr.
A “has called and chaired a number of meetings that were attended
by employees of various agencies, in relation to this work, and he
has assumed considerable responsibility for coordinating the Administration’s activities in that particular area.”232 While O.L.C.
found that the daily presidential consultation was not enough to
require an appointment, his performance of a “governmental function,” necessitated his appointment as a government employee.233
As the memorandum states:
Mr. A is quite clearly engaging in a governmental function
when he performs these duties, and he presumably is working
under the direction or supervision of the President. For this
reason, Mr. A should be designated as a special Government
employee for purposes of this work— assuming that a good
faith estimate can be made that he will perform official duties
relating to that work for no more than 130 out of the next 365
consecutive days. If he is expected to perform these services for
more than 130 days, he should be regarded as a regular employee. In either case, he should be formally appointed and
take an oath of office. . .Should Mr. A assume governmental
responsibilities in other areas, as he has done with his work on
the above project, he should be regarded as a Government employee for these other purposes as well.234
This opinion demonstrates that even absent an appointment,
those performing government functions, such as Mr. A, should be
given a government appointment. Clearly, Giuliani meets these criteria. As shown infra, Giuliani engaged in a government function
and therefore President Trump should have appointed him to a
government position. However, Giuliani’s mere engagement in a
government function is not enough to warrant an appointment
under the Clause’s procedure. Rather the significance of his work is
what controls. Therefore, not all private agents, as defined in this
work, require an appointment consistent with the Clause. Only
those private agents that perform government functions with signif231. See Conflict of Interest—Status of an Informal Presidential Advisor as a
“Special Government Employee”, 1 Op. O.L.C. at 20–23.
232. Id. at 23.
233. Id.
234. Id.
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icant authority, should be subject to the constraints that the Clause
imparts on principal and inferior officers. The rest of this section
establishes that because Giuliani performed government functions
consistent with those of an officer, he should be subject to the Appointments Clause.
The Supreme Court determines which offices are subject to
the Appointments Clause on an individual basis by evaluating
whether the office “embraces the ideas of tenure, duration, emolument, and duties, and that the latter [are] continuing and permanent, not occasional or temporary.”235 In Buckley v. Valeo, the Court
further defined “officer” as “any appointee exercising significant
authority pursuant to the laws of the United States.”236 From these
precedents, the Department of Justice Office of Legal Counsel established two criteria for determining whether an office is subject
to the Appointments Clause procedure: (1) the delegation of sovereign authority; and (2) continuity.237 Conversely, “Employees are
lesser functionaries subordinate to the officers of the United
States.”238
In the realm of foreign affairs relevant to this paper, OLC defines delegated sovereign authority as executive powers that are
conferred by Article II, including “the actual conduct of foreign negotiations.”239 Therefore, diplomatic offices, which have “the delegated sovereign authority to speak and act on behalf of the United
States toward or in other nations, whether executing the laws or
otherwise,” fall within this definition240 OLC’s view comports with
the originalist perspective, as Washington, Hamilton, and Jefferson
believed that officials engaged in diplomacy need to act under
some sort of official authority of the United States.241 Textualists
235. United States v. Germaine, 99 U.S. 508, 511–12 (1878).
236. Buckley v. Valeo, 424 U.S. 1, 126 (1976).
237. See Officers of the U.S. Within the Meaning of the Appointments Clause,
31 Op. O.L.C. 73, 76–77 (2007); SCHWEMLE ET AL., supra note 229, at 23.
238. Buckley, 424 U.S. at 126 n.162.
239. Officers of the U.S. Within the Meaning of the Appointments Clause, 31
Op. O.L.C. at 90–91.
240. Id. at 91 (‘“Public ministers of every class, are the immediate representatives of their sovereigns,’ and consuls likewise, although they ‘have not in strictness
a diplomatic character,’ are ‘the public agents of the nations to which they belong.’ ” (quoting THE FEDERALIST NO. 81 (Alexander Hamilton) (emphasis
added))).
241. See THE FEDERALIST NO. 81, supra note 240; Letter from George Washington to the Secretary of War (Aug. 15, 1792), in 32 WRITINGS OF GEORGE WASHINGTON 116–17 (John C. Fitzpatrick ed., 1939) (“Who is Mr. Rosencrantz? And under
what authority has he attended the councils of the Indians at Buffalo Creek? . . .
No person should presume to speak to the Indians on business of a public nature
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also endorse the value of diplomacy, as the Clause provides the exclusive means for appointment of ambassadors and consuls. Private
agents who do not rise to the necessary level of delegated sovereign
authority need not procure an appointment.
The appointment of Foreign Service Officers (FSOs) with the
advice and consent of the Senate demonstrates the premium placed
on foreign policy within the Constitution. FSOs are charged with
running U.S. diplomatic outposts around the globe, bearing responsibility for a number of important diplomatic duties including,
inter alia, negotiating policy and political issues with foreign governments, managing embassy operations, and working with civil society
groups abroad.242 While most officers subject to the Appointments
Clause consist of one individual appointed to a specific office, Foreign Service Officers serve as the second largest group of government employees that require Senate advice and consent,
numbering at 8,052.243 While commissioned military officers form
the largest group (231,901), their duties also largely concern foreign engagements, whether staffing bases or conducting operations
abroad.244 After these two groups, district court judges (677) form
the next largest group of officers requiring Senate advice and consent.245 Although the Senate typically confirms FSOs in groups,
except those who derive their Authority and receive their instructions from the
War Office for that purpose.”); see also Jefferson’s Opinion on the Powers of the
Senate Respecting Diplomatic Appointments (Apr. 24, 1790), in 16 PAPERS OF
THOMAS JEFFERSON 379 (Julian P. Boyd ed., 1961) (“The transaction of business
with foreign nations is Executive altogether.”).
242. See 22 U.S.C. § 3942(a)(1) (2018) (“The President may, by and with the
advice and consent of the Senate, appoint an individual as a chief of mission, as an
ambassador at large, as an ambassador, as a minister, as a career member of the
Senior Foreign Service, or as a Foreign Service officer.”); U.S. DEPT. OF STATE,
FOREIGN AFFAIRS MANUAL,3 F.A.M. § 2234.1 (2020) (“Foreign Service officers (FO)
are U.S. citizens who hold career appointments and have general responsibility for
carrying out the functions of the Service. Foreign Service officers are appointed by
the President, by and with the advice and consent of the Senate after having served
under a limited appointment as a career candidate.”) (internal citations omitted);
Career Tracks for Foreign Service Officers, U.S. DEP’T OF STATE, , https://careers.state.gov/work/foreign-service/officer/career-tracks/ [https://perma.cc/
Q5UX-LQ68] (last visited Apr. 5, 2021).
243. See CHRISTOPHER DAVIS ET AL., CONG. RESEARCH . SERV., RL30959, PRESIDENTIAL APPOINTEE POSITIONS REQUIRING SENATE CONFIRMATION 27 (2017); U.S.
DEP’T OF STATE, HUMAN RESOURCES FACT SHEET (2017) (stating that there are
8,052 current Generalist FSOs).
244. See DAVIS ET AL., supra note 243, at 7; U.S. DEP’T OF DEF., ACTIVE DUTY
MILITARY PERSONNEL BY RANK/GRADE (2020) (stating a total of 231,901 commissioned officers).
245. DAVIS, supra note 243, at 42.
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confirmation of executive nominees is a cumbersome process, and
ushering such a large amount of FSOs through the process is daunting.246 The high quantity of FSO confirmations further demonstrates the importance of their duties as diplomatic agents of the
United States.
The Office of Legal Counsel defines “continuing” as demonstrating the following: (1) permanence, meaning that it is not limited by time or terminated by virtue of performance; and (2) the
nature of the delegated sovereign authority.247 The second factor
involves three important considerations: (1) the position’s existence should not be personal, meaning that the duties should continue even though the person is changed; (2) the position should
not be “transient”; and (3) the duties should be more than “incidental” to the regular operations of the government.248
Application of these criteria suggests that the Special Master
for Troubled Assets Relief Program Executive Compensation
(“SMTARP”) is considered an officer under the Appointments
Clause.249 The Treasury Department established SMTARP via regulation emanating from the Emergency Economic Stabilization Act
of 2008. The Secretary of the Treasury may remove the office
holder at will.250 SMTARP’s responsibilities include interpreting
the Emergency Economic Stabilization Act and its accompanying
regulations to determine whether TARP recipients are meeting the
Act’s requirements.251 The Treasury Secretary may not review
SMTARP’s determinations. 252 A report by the Congressional Research Service considers SMTARP’s interpretative responsibilities
and the lack of oversight as delegating sovereign authority to the
office holder.253 Furthermore, the position’s lack of time constraints makes clear that the position is continuing.254 These considerations indicate that the holder of this office is an officer for
purposes of the Appointments Clause.
246. For example, the most recent nomination to the Foreign Service included 207 FSOs that are subject to confirmation in a single vote. See PN1704,
116th Cong. (2d Sess. 2020).
247. See Officers of the U.S. Within the Meaning of the Appointments Clause,
31 Op. O.L.C. 73, 100 (2007).
248. Id.
249. See SCHWEMLE ET AL., supra note 229, at 27.
250. See id.
251. See id.
252. See id.
253. See id.
254. See id. at 26 (“[T]he Special Master serves ‘at the pleasure of the
Secretary.’ ”).
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Within the term officer, the Appointments Clause makes a further distinction between principal and inferior officer. Similar to
officers and employees, the Court considers the distinction on a
case by case basis.255 Although both principal and inferior officers
exercise significant authority on behalf of the United States, “the
term ‘inferior officer’ connotes a relationship with some higher
ranking officer or officers below the President: Whether one is an
‘inferior’ officer depends on whether he has a superior.”256 Therefore, principal officers typically supervise inferior officers.257 This
supervision indicates that inferior officers “have no power to render
a final decision on behalf of the United States unless permitted to
do so by other Executive officers.”258 Applying this test, the Court
classifies district court clerks,259 election supervisors,260 and an independent counsel created by statute261 as inferior officers.
The Supreme Court classifies employees as “lesser functionaries subordinate to officers of the United States.”262 Employees fill
discretionary positions at the whim of the appointing officer.263 Ti255. Edmond v. United States, 520 U.S. 651, 661 (1997).
256. Id.. at 662. See Buckley v. Valeo, 424 U.S. 1, 126 (1976); see also Freytag v.
Commissioner, 501 U.S. 868, 881-82 (1991).
257. See Edmond, 520 U.S. at 662–63 (“. . .we think it evident that ‘inferior
officers’ are officers whose work is directed and supervised at some level by others
who were appointed by Presidential nomination with the advice and consent of the
Senate.”).
258. Id.; see also Lucia v. SEC, 134 S. Ct. 2044, 2053 (2018) (finding that Administrative Law Judges exercise significant discretion and therefore are officers of
the United States); Freytag, 501 U.S. at 881 (holding that although Special Tax
Judges submit their findings for ultimate adjudication by a regular tax judge, they
still exercise significant authority and are therefore inferior officers.).
259. See Ex parte Hennen, 38 U.S. 230, 256 (1839).
260. See Ex parte Siebold, 100 U.S. 371, 397–98 (1879).
261. Morrison v. Olson, 487 U.S. 654, 691 (1988).
262. Buckley v. Valeo, 424 U.S. 1, 126 n.162 (1976).
263. See Auffmordt v. Hedden, 137 U.S. 310, 327 (1890) (describing the selection of a merchant as not having any particular statutory duties and chosen largely
at the discretion of an officer; he is called upon in special circumstances and as
such, can’t be considered an officer.); United States v. Germaine, 99 U.S. 508,
511–12 (“If we look to the nature of defendant’s employment, we think it equally
clear that he is not an officer. In that case the court said, the term embraces the
ideas of tenure, duration, emolument, and duties, and that the latter were continuing and permanent, not occasional or temporary. In the case before us, the duties
are not continuing and permanent, and they are occasional and intermittent. The
surgeon is only to act when called on by the Commissioner of Pensions in some
special case, as when some pensioner or claimant of a pension presents himself for
examination. He may make fifty of these examinations in a year, or none. He is
required to keep no place of business for the public useFalse No regular appropriation is made to pay his compensation, which is two dollars for every certificate of
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tle V of the United States Code defines employees as “an officer and
an individual who is. . .(1) appointed in the civil service by [the
President, member of Congress, other employee, etc.]; (2) engaged
in the performance of a Federal function under the authority of law
or an Executive act; and (3) subject to the supervision of an individual named by paragraph (1) of this subsection while engaged in the
performance of the duties of his position.”264 While this definition
includes both officers and employees, it lists the bare statutory requirements for employment by the United States.
Given the premium placed on diplomacy by the Appointments
Clause, Giuliani’s coordination of U.S. foreign policy is consistent
with an officer exercising delegated sovereign authority, such as an
ambassador or FSO. In fact, most, if not all, of the federal officials
that worked under Giuliani in Ukraine matters were officers, including, inter alia, Energy Secretary Rick Perry and Ambassador
Gordon Sondland.265 Giuliani discussed the Ukraine investigation
with Ukrainian officials including, inter alia, Yuriy Lutsenko, Kostiantyn Kulyk, and Andriy Yermak. President Trump directed both
U.S. and Ukrainian officials to work with Giuliani, and they continuously coordinated their activities through Giuliani.266 Despite the
President’s orders, U.S. officials felt that only government officials
should be engaged in diplomacy with Ukraine. Ambassador Sondland succinctly proclaimed: “We were also disappointed by the President’s direction that we involve Mr. Giuliani. Our view was that the
men and women of the State Department, not the President’s personal lawyer, should take responsibility for all aspects of U.S. foreign policy towards Ukraine.”267 Sondland’s statements indicate the
high level of diplomatic power held by Giuliani. While it is difficult
to say with certainty, Sondland’s reference to State Department officials likely meant FSOs or ambassadors, who are subject to the Appointments Clause. Giuliani’s negotiating power, combined with his
examination, but it is paid out of money appropriated for paying pensions in his
district, under regulations to be prescribed by the commissioner. He is but an
agent of the commissioner, appointed by him, and removable by him at his pleasure, to procure information needed to aid in the performance of his own official
duties.”).
264. 5 U.S.C. § 2105 (2018).
265. See Coral Davenport, Senate Confirms Rick Perry as Energy Secretary, N.Y.
TIMES (Mar. 2, 2017), https://www.nytimes.com/2017/03/02/us/politics/senateconfirms-rick-perry-as-energy-secretary.html [https://perma.cc/4K7J-4ABH];
PN1945, 115th Cong. (2d Sess. 2018).
266. H.R. REP. NO. 116-335, at 102 (2019); FACTSQUARED, supra note 53.
267. FACTSQUARED, supra note 53. .
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leadership of officers, is consistent with holding delegated sovereign authority.
In addition to holding delegated sovereign authority, Giuliani’s activities were continuing, as he continued his pressure campaign against the Ukrainian government and represented the
United States in other diplomatic engagements.268 During trips to
Bahrain, Uruguay, and Armenia, foreign officials treated Giuliani as
an official emissary.269 These additional forays into foreign policy,
indicate that Giuliani’s actions meet the first OLC criterion of permanence. Much like high level State Department officials or even
the Secretary of State himself, Giuliani traveled the globe representing the President. There was no indication that Giuliani would stop
serving in that role. Therefore, once Giuliani achieves his objective,
his position did not terminate. Instead, he simply moved on to another issue. While many of Giuliani’s forays abroad related to the
clients of Giuliani Security & Safety, his concurrent role as the President’s personal attorney blurred the lines of whether he was continuously representing the President abroad.270 As for the second
OLC criterion, Giuliani’s global presence representing President
Trump demonstrated that his activities were neither transient nor
incidental, particularly given the unique character of some his missions, such as a politically motivated investigation in Ukraine or repairing the Brazilian prison system.271 These global activities
demonstrate the continuing nature of Giuliani’s diplomacy.
Given that Giuliani both directed other officers as well as answered only to the President, he falls within the conduct of a principal officer. President Trump employed Giuliani directly and the
President is the only person eligible to remove him. Throughout
the diplomatic engagements with the Ukrainians in 2019, President
Trump repeatedly told U.S. foreign policy officials to work with Giuliani and placed him in charge of coordinating U.S. policy with
Ukraine. Regardless of whether Giuliani acted as an inferior or
268. See Curt Devine et al., Giuliani’s Globetrotting Complicates U.S. Foreign Policy,
CNN (Nov. 11, 2019), https://www.cnn.com/2019/11/11/politics/rudy-giulianius-foreign-policy-trump-lawyer/index.html [https://perma.cc/FFW6-446M]; Brett
Samuels, Giuliani Draws Attention with Latest Trip to Ukraine, HILL (Dec. 6, 2019),
https://thehill.com/homenews/administration/473458-giuliani-draws-attentionwith-latest-trip-to-ukraine [https://perma.cc/56GR-7DTD].
269. See Devine et al., supra note 268.
270. Didi Martinez, et al., Lawyer? Lobbyist? Fixer? Rudy Giuliani’s Overseas Activities Leave Trail of Questions, NBC NEWS (Oct. 20, 2019, 7:43 PM), https://
www.nbcnews.com/politics/politics-news/lawyer-lobbyist-fixer-rudy-giuliani-s-overseas-activities-leave-trail-n1069161 [https://perma.cc/QV47-3SAS].
271. See Devine, supra note 268.
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principal officer, the same underlying rationales of the Appointments Clause still apply. As Justice Souter wrote in his concurring
opinion in Weiss v. United States:
The strict requirements of nomination by the President and
confirmation by the Senate were not carried over to the appointment of inferior officers. A degree of flexibility
was thought appropriate in providing for the appointment of
officers who, by definition, would have only inferior governmental authority. But although they allowed an alternative appointment method for inferior officers, the Framers still
structured the alternative to ensure accountability and check
governmental power: any decision to dispense with presidential appointment and Senate confirmation is Congress’s to
make, not the President’s, but Congress’s authority is limited
to assigning the appointing power to the highly accountable
President or the heads of federal departments, or, where appropriate, to the courts of law.272
The Appointments Clause acts as a key oversight function for
those executive and judicial employees that exercise significant authority, irrespective of their formal designation as a principal or inferior officer. Just as Congress may delegate the power of
appointment of inferior officers to the President, courts, and heads
of departments, it may recoup this power just as easily via statute.
By performing government functions consistent with that of an
officer, President Trump should have nominated Giuliani as either
a principal or inferior officer. Absent such an appointment, Giuliani acted without constitutional authority. Additionally, Giuliani’s
intermingling of private representation and government business
violates the oversight and ethical principles at the heart of the Appointments Clause. The following sections explore the spirit of the
Appointments Clause and how Giuliani’s diplomatic deployment
uniquely undermined these considerations.
B. The Appointments Clause as a Structural Restraint
The advice and consent provision of the Appointments Clause
serves as an essential check on executive and judicial power, being
“more than a matter of ‘etiquette or protocol’; it is among the significant structural safeguards of the constitutional scheme.”273 This
272. Weiss v. United States, 510 U.S. 163, 186 (1994) (Souter, J., concurring)
(citation omitted).
273. Edmond v. United States, 520 U.S. 651, 659 (1997) (quoting Buckley v.
Valeo, 424 U.S. 1, 125 (1976)).
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safeguard permits the Senate to maintain oversight of executive
and judicial officers who either administer congressional enactments or judge their legality.274 Recent examples of the Senate exercising its oversight function include the refusal to confirm of
Merrick Garland to the Supreme Court,275 and the revelations of
Anita Hill276 during the confirmation of Justice Clarence
Thomas.277 This section explores the origins of the Appointments
Clause as a structural restraint, beginning with the originalist interpretation and then moving on to current jurisprudence. Although
lack of congressional oversight is applicable to all executive private
agents, Giuliani’s heightened responsibilities and unique diplomacy offended this principle to a higher degree.
We can infer from the alteration of the Appointment’s Clause
during the constitutional convention that the founders intended
for the Senate to act as a check on presidential power in appointing
officers. The first draft of the Constitution divided the power of
274. See Matthew Hunter, Legislating Around the Appointments Clause, 91 B.U. L.
REV. 753, 763 (2011) (“The anti- aggrandizement principle is essentially concerned
with protecting the separation of powers. In the context of the Appointments
Clause, this means preventing one branch of government from aggrandizing its
appointment power at the expense of another . . . .”).
275. After the death of Justice Scalia, President Obama nominated Garland to
the Court, but the Republican controlled Senate refused to hold hearings because
it was an election year. Numerous members of the legal profession from both sides
of the aisle urged the Senate to hold confirmation hearings but to no avail. Jon
Huntsman & Joseph Lieberman, Jon Huntsman and Joseph Lieberman: The Republican
SCOTUS Blockade Is ‘Not Acceptable’, TIME (Mar. 25, 2016, 10:11 AM), https://
time.com/4271942/supreme-court-compromise/ [https://perma.cc/W3FC4DK5]; Press Release, American Constitution Society, Top Constitutional Law
Scholars Say No Exception to the Rule in Filling Supreme Court Vacancy in Election Year (Feb. 24, 2016), https://www.acslaw.org/press_release/top-constitutional-law-scholars-say-no-exception-to-the-rule-in-filling-supreme-court-vacancy-inelection-year/ [https://perma.cc/3CD6-HCVK]; Martha Neil, Fill Scalia Vacancy,
Urge Nearly 250 Corporate Lawyers in Letter to Obama and Senate Leaders, A.B.A. J. (Mar.
9, 2016, 4:55 PM), https://www.abajournal.com/news/article/nearly_250_corpor
ate_lawyers_sign_letter_urging_obama_and_senate_leaders_to/ [https://perma.
cc/T52L-TSTN].
276. During the confirmation hearings for Justice Clarence Thomas, Anita
Hill alleged that Thomas sexually harassed her, which significantly stalled his confirmation hearing. He was ultimately confirmed. See Julia Jacobs, Anita Hill’s Testimony and Other Key Moments from the Clarence Thomas Hearings, N.Y. TIMES (Sep. 20,
2018), https://www.nytimes.com/2018/09/20/us/politics/anita-hill-testimonyclarence-thomas.html [https://perma.cc/BUP7-ZWC2].
277. This paper holds no opinion on the political merits of these confirmation hearings, rather they just serve as examples of the Senate’s ability to act as a
check on executive power rather than a mere rubber stamp for the President’s
appointees.
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appointment, such that the President held the power of appointing
all officers without Senate ratification, while the Senate retained
the power to appoint ambassadors and justices of the Supreme
Court.278 But the drafters abandoned this system in favor of presidential nomination with Senate confirmation for all. This new arrangement allowed for interdependence such that only those
nominees that properly balanced the interests of the legislative and
executive branches could pass muster.279 A proposed amendment
to the Clause, vesting the President with exclusive appointment
power over the Treasurer of the United States, was rejected because
the treasurer’s responsibilities had a large legislative element.280 In
rejecting this amendment, George Mason proclaimed: “it might be
considered to whom the money would belong; if to the people, the
legislature representing the people ought to appoint the keepers of
it.”281 Mason’s statement elucidates the necessity of legislative oversight for those responsible for administering congressional
programs.
The Supreme Court has repeatedly endorsed the Clause’s oversight function. In Buckley v. Valeo, the Court claimed that “any appointee exercising significant authority pursuant to the laws of the
United States is an ‘Officer of the United States,’ and must, therefore, be appointed in the manner prescribed by §2 cl. 2 of [the
Appointments Clause].” 282 Significant authority includes executing
or judging laws enacted by Congress, and therefore must be subject
to Senate oversight. In Ryder v. United States, the Supreme Court
declared “The Clause is a bulwark against one branch aggrandizing
its power at the expense of another branch.”283 This aggrandizement of power by another branch may occur by improper executive
administration of congressional enactments.
As a practical matter, Senate participation provides Senators
the opportunity to examine a nominee’s legal and policy positions,
as well as their personal candor, to determine whether that person
would execute the law in line with congressional intent. While routine confirmation hearings are a more recent innovation, Senate
committees have privately evaluated nominees since the early 19th
278. JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED
STATES, §§ 1519–20 (1833).
279. Myers v. United States, 272 U.S. 52, 119 (1926).
280. See Buckley v. Valeo, 424 U.S. 1, 130 (1976).
281. JAMES MADISON, 5 DEBATES ON THE ADOPTION OF THE FEDERAL CONSTITUTION IN THE CONVENTION HELD AT PHILADELPHIA IN 1787 436(Jonathan Elliott ed.
1845).
282. Buckley, 424 U.S. at 126.
283. Ryder v. United States, 515 U.S. 177, 182 (1995).
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century.284 In fact, the Senate first rejected a nominee in 1789,
when it rejected the nomination of Benjamin Fishbourn to the post
of Naval Officer.285 It went on to reject John Rutledge for the post
of Chief Justice of the Court in 1795.286 Historically, the Senate rejects cabinet nominees as well, having rejected or forced the withdrawal of 26 cabinet nominations throughout U.S. history.287
The proliferation of Senate nomination hearings provided
Senators with an opportunity to publicly question nominees on a
variety of topics. Indeed, an empirical study on confirmation hearings for nominees to the Supreme Court found that the plurality of
the questions concerned nominees’ views on civil rights, judicial
philosophy, and criminal justice.288 It is no different for other nominees subject to Senate approval.289
The Appointments Clause is a procedural tool for oversight of
future agency regulations and programs.290 This is consistent with
the separation of powers, as it assures that one branch does not
aggrandize its power at the expense of another branch. This anti284. See About Executive Nominations: Historical Overview, U.S. SENATE, https://
www.senate.gov/about/powers-procedures/nominations/executive-nominationsoverview.htm [https://perma.cc/6NFC-WEQH] (last visited Apr. 4, 2021).
285. See Irritating the President, U.S. SENATE, https://www.senate.gov/artandhistory/history/minute/The_Senate_Irritates_President_George_Washington.htm
[https://perma.cc/VWV6-9A46] (last visited Apr. 5, 2021).
286. See Chief Justice Nomination Rejected, U.S. SENATE, https://www.senate.gov/
about/powers-procedures/nominations/a-chief-justice-rejected.htm [https://
perma.cc/68G5-68C9] (last visited Apr. 5, 2021).
287. See Cabinet Nominations Rejected, Withdrawn, or No Action Taken, U.S. SENhttps://www.senate.gov/legislative/NominationsRejectedorWithdrawn.htm
ATE,
[https://perma.cc/4L9G-X6R8].
288. Lori A. Ringhand & Paul M. Collins, Jr., May It Please the Senate: An Empirical Analysis of the Senate Judiciary Committee Hearings of Supreme Court Nominees, 19392009, 60 AM. U. L. REV. 589, 601 (2011) (“three issues have dominated the substance of the hearings: civil rights, judicial philosophy and criminal justice.”).
289. See Brad Plumer, Does the Senate Really Need to Confirm 1200 Executive
Branch Jobs?, WASH. POST (July 16, 2013, 4:20 PM), https://www.washington
post.com/news/wonk/wp/2013/07/16/does-the-senate-really-need-to-confirm1200-executive-branch-jobs/?arc404=true [https://perma.cc/DU8N-UYQK]
(“ ‘The motivation for that is that Congress wants to keep a hand in trying to influence who occupies those positions,’ explains Michael Gerhardt, a professor of constitutional law at University of North Carolina. ‘If they turn over complete
authority to President and let him appoint whoever he wants, that makes the President stronger.’ ”).
290. See INS v. Chadha, 462 U.S. 919, 986 n.19 (“Legislative, or substantive,
regulations are ‘issued by an agency pursuant to statutory authority and . . . implement the statute, as for example, the proxy rules issue by the Securities and Exchange Commission . . . Such rules have the force and effect of law.’ ” (internal
citations omitted)).
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aggrandizement principle was so important that a federal court
both considers, and dispenses, with the inherent inefficiencies of
such a scheme.291 Next we apply this oversight principle to Giuliani’s activities.
i.

Giuliani’s Negotiations violated the Appointments Clause Oversight
Principle

In addition to the significant authority delegated to Giuliani,
his diplomatic engagement with Ukraine presents unique circumstances due to his retrospective attack on a preexisting law. Similarly to all private agents, Giuliani did not gain Senate approval for
his diplomatic engagements. Without the opportunity to consider
Giuliani’s qualifications, as the Appointments Clause requires, the
Senate remained unaware of both the method of Giuliani’s diplomacy, or even that he engaged in diplomacy at all. Where private
agents engage in diplomacy, the fruits of the diplomatic engagement often become subject to a vote of the Senate or the entire
Congress. This includes treaty negotiations or some other agreements that require the passage of law.292 However, because Giuliani
altered the proper administration of a law after it was passed, Congress neither had an opportunity to vote on a Giuliani nomination,
nor the fruits of his negotiation with Ukraine. This dual deception
separates Giuliani’s actions from the mere private agent.
Because the Appointments Clause only implicates those individuals acting with significant authority, the Clause remains unconcerned with those private agents who are sent for ceremonial
purposes or some act which does not create a binding obligation on
the United States. For example, Eisenhower’s 1958 dispatch of President Hoover to the Brussels fair as a U.S. representative did not
implicate any actual authority, as his presence was purely
ceremonial.293
The Appointments Clause provides a clear mechanism for Senate oversight of executive and judicial activities, regardless of the
subject matter of the office. However, because appropriation falls
291. See FDIC v. Hurwitz, 384 F.Supp. 2d. 1039, 1073–74 (S.D. Tex. 2005).
292. Treaties require senate ratification by two thirds vote. U.S. CONST. art. II,
§ 2, cl. 2. Furthermore, non-self-executing treaties require some sort of implementing legislation to carry the force of law. See Medellin v. Texas, 552 U.S. 491, 504
(2008) (“This Court has long recognized the distinction between treaties that automatically have effect as domestic law, and those that—while they constitute international law commitments—do not by themselves function as binding federal
law.”).
293. Wriston, supra note 3, at 234–35.
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within a core congressional power derived from article I of the Constitution, Congress holds a heightened oversight interest, including
the amount and administration of American foreign aid.294 The aid
to Ukraine through the NDAA is a prime example. Although the
NDAA grants the DoD the power to deny the proper certification
and thereby withhold funding to Ukraine, Congress created this
certification mechanism and may remove it in subsequent budgets.295 DoD did not derive this certification mechanism from some
inherent executive power. Congress can also exercise their oversight function over this aid by either retaining the aid altogether, or
giving a different executive agency the responsibility of administering the aid.296 In fact, the heads of every department and agency
that administer foreign aid are subject to Senate confirmation.297
While this may be obvious for large departments such as the Department of State and Department of Defense, even the lesser
known agencies and boards that administer aid are subject to Senate confirmation, including, inter alia, the Millennium Challenge
Corporation, the Overseas Private Investment Corporation, and the
African Development Foundation.298 Although executive agencies
have input over the administration of these funds, Congress may
greatly limit agency discretion in administering the funds. These
different options demonstrate that although foreign aid does require some participation of the executive branch, it is largely Congress that dictates the amount and terms of foreign aid as well as
Appointments Clause oversight over those officials responsible for
administering it.
Congress may assert this heightened interest in oversight to
any private agent involved in negotiations that implicate one of its
core functions. While the executive largely retains the power to negotiate with foreign entities, even in areas concerning legislative
power, the President is still required to gain approval from Congress, whether it be for a treaty or an agreement which implicates a
congressional power, such as appropriation.299 An actual vote by
Congress blesses the fruit of the negotiations, with or without private agent involvement. In this way, the private agent plays a pro294. MARIAN L. LAWSON & EMILY M. MORGENSTERN, CONG. RSCH. SERV.,
R40213, FOREIGN AID: AN INTRODUCTION TO U.S. PROGRAMS AND POLICY 1 (2019).
295. National Defense Authorization Act for Fiscal Year 2017, Pub. L. No.
114-328, § 1237(c) (2), 130 Stat. 2000, 2495 (2017).
296. See LAWSON & MORGENSTERN, supra note 294, at 10–11.
297. See id. at 11–14.
298. See id. at 11–14; DAVIS ET AL., supra note 243, at 26, 29.
299. See U.S. CONST. art. II, § 2, cl. 2; Medellin v. Texas, 552 U.S. 491, 504–05.
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spective role that is subject to Congressional action. Although sole
executive agreements may bind the U.S. in certain respects without
any oversight by Congress or the Senate, these agreements do not
carry the force of domestic law.300 By contrast, Giuliani’s involvement in withholding security assistance both deprived the Senate of
the opportunity to vet Giuliani as an administrator of funds as well
as the ability to approve or reject the fruit of his negotiations. The
retroactive nature of the withholding distinguishes him from other
agents.
The Appointments Clause serves a key tool for oversight, as it
permits the Senate to accept or reject the administrators of congressional enactments. While all private agents offend this oversight
principle, Giuliani’s actions are particularly egregious because of
their retrospective nature. Next, a discussion of the Appointments’
Clause second underlying principle: ensuring ethical governance.
C. The Appointments Clause as a Tool for Ensuring Ethical
Governance
In addition to its oversight implications, the Appointments
Clause also ensures ethical governance, by requiring those conducting government business remain loyal to the nation rather than
the President personally. The founders feared an executive that
would exchange appointments for gifts, or appointing friends or
family more loyal to the President himself as compared to the Office of the President.301 Senate scrutiny sought to expose such arrangements and therefore dissuaded the executive from using the
Office of the President to reap personal benefit. By representing
the President in a private capacity while engaged in public business,
Giuliani uniquely offended this principle of ethical governance.
Starting with an originalist interpretation, this section evaluates the
Appointments Clause as an affront to the personal patronage networks of the English monarchy. From there, the paper turns to a
historical and legal review of the President’s legal representation,
including comparisons between his personal attorney and White
House Counsel. This comparison reveals that unlike White House
Counsel, the President and his personal attorney share complete
attorney client privilege. Furthermore, the President’s personal attorney is allegiant to the President as an individual, swearing no
300. See Curtis Bradley et al., Executive Agreements: International Lawmaking
Without Accountability?, LAWFARE (Jan. 9, 2019, 10:30 AM), https://
www.lawfareblog.com/executive-agreements-international-lawmaking-without-accountability [https://perma.cc/22TT-QXGD].
301. See McGinnis, supra note 225.
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oath of allegiance to the nation. These considerations make clear
that Giuliani’s engagement in public business in Ukraine while representing the President in a private capacity is untenable with
originalist understandings of the Appointments Clause.
i.

Originalist Interpretation

Colonist frustration over the lack of meritorious appointment
in English society formed a key reason for the Appointments
Clause. Appointment to political positions was associated with social
standing and personal allegiance to the Crown.302 John Adams
characterized English practice as “‘Virtue, Integrity, and Ability’
had become ‘the Objects of the Malice, Hatred and Revenge of the
Men in Power,’ while ‘folly, Vice, and Villany’ were being everywhere ‘cherished and supported.’”303
Monarchies around the world used their powers of appointment to spread their patronage networks, eliciting allegiance from
their subjects by conferring upon them titles of nobility and other
appointments associated with an increased social standing.304 This
led to corrupt societies where the government used a combination
of oppression and patronage to maintain power.305 The colonists
created the United States as a revolt against this very idea.
American revolutionary discourse placed such a high value on
meritorious appointment and allegiance to the republic that “without [it,] the Americans’ devotion to republicanism is incomprehensible.”306 This came in contrast to English practice, which led to the
exclusion of individuals with proper credentials “because they
would not be so the slaves of a party.”307
This anger over individual loyalty to the Crown, compared to
loyalty to the state, featured prominently in the Constitution by restricting the executive from enlisting allegiance to the office holder
rather than the office itself. Alexander Hamilton wrote that the Appointments Clause was meant to degrade “a spirit of favoritism in
the President, and would tend greatly to prevent the appointment
of unfit characters from State prejudice, from family connection,
from personal attachment, or from a view to popularity. In addition
302. See WOOD, supra note 18, at 77–78.
303. Id. at 79.
304. Id. at 111–12.
305. Id.
306. Id. at 79.
307. William Gordon, A Sermon Preached Before the Honorable House of
Representatives (July 19, 1775).
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to this, it would be an efficacious source of stability in the
administration.”308
This general wariness of presidential favoritism is vital, as it ensures that government officials act in the interests of the United
States, rather than the private interests of President. Hamilton foresaw this possibility, writing the following:
It will readily be comprehended, that a man who had himself
the sole disposition of offices, would be governed much more
by his private inclinations and interests, than when he was
bound to submit the propriety of his choice to the discussion
and determination of a different and independent body, and
that body an entier [sic] branch of the legislature.309
Hamilton’s famous commentary indicates the important distinction between the President as an individual, and the President
as an officer of the United States. The Constitution’s drafters wrote
the Appointments Clause to prevent the former from benefitting
from his status as the latter.
Justice Story also spoke of the possibility of abuse by a President with the sole authority of appointments, but in a slightly different manner. In his book, COMMENTARIES ON THE CONSTITUTION,
Story wrote the following:
The patronage of the government, and the appointments to
office are too important to the public welfare, not to induce
great hesitation in vesting them exclusively in the president.
The power may be abused; and, assuredly, it will be abused,
except in the hands of an executive of great firmness, independence, integrity, and public spirit. It should never be forgotten,
that in a republican government offices are established, and
are to be filled, not to gratify private interests and private attachments; not as a means of corrupt influence, or individual
profit; not for cringing favourites, or court sycophants; but for
purposes of the highest public good; to give dignity, strength,
purity, and energy to the administration of the laws. It would
not, therefore, be a wise course to omit any precaution, which,
at the same time, that it should give to the President a power
over the appointments of those, who are in conjunction with
himself to execute the laws, should also interpose a salutary
check upon its abuse, acting by way of preventive, as well as of
remedy.310
308. THE FEDERALIST NO. 76 (Alexander Hamilton).
309. Id.
310. STORY, supra note 278, at § 1524.
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In Edmond v. U.S., the Court adopted this rationale by proclaiming that joint executive and legislative participation in the appointments process would “curb executive abuses of the
appointment power.”311
This originalist interpretation demonstrates the important ethical underpinnings of the Appointments Clause, ensuring that Presidents do not abuse their appointment power for personal gain. By
employing Giuliani as a private representative of the President engaging in public business, President Trump violated this underlying
purpose of the Clause.
ii. The Role of the President’s Personal Attorney

The presidential practice of hiring a personal attorney has
been commonplace since the Nixon administration.312 The personal attorney to the President provides similar services as any other
individual’s attorney, such as impartial legal advice and zealous representation. However, the President has many attorneys at his disposal, including his personal legal team, White House Counsel, and
the Attorney General, each with their own place in the constitutional and statutory hierarchy. Although the founders intended for
the Attorney General to serve as the President’s attorney under our
constitutional scheme, institutional developments and the modern
presidency required that the President have an attorney that could
answer the day to day legal questions of the executive office.313 FDR
created the Office of White House Counsel to serve the President in
his day to day activities. Indeed, White House Counsel has been
referred to as “the President’s lawyer.”314 However, in the aftermath
of the Watergate Scandal, Presidents hired personal attorneys because the courts did not attach the attorney client privilege to conversations between Presidents and their White House Counsel. This
distinction elucidates the general differences between personal representation and White House Counsel. White House Counsel is an
official government position, with a salary paid by the U.S. government.315 In contrast, the President pays his personal attorney from
311. Edmond v. United States, 520 U.S. 651, 659 (1997).
312. See, e.g., Caroline Kitchener et al., All the President’s Lawyers, ATLANTIC
(May 7, 2018), https://www.theatlantic.com/membership/archive/2018/05/allthe-presidents-lawyers/559838/ [https://perma.cc/2WB5-UEKG].
313. See Jeremy Rabkin, At the President’s Side: The Role of the White House Counsel
in Constitutional Policy, 56 LAW & CONTEMP. PROBS. 63, 64 (1993).
314. Id.
315. Darren Samuelsohn, Crime, Cover-up or Complicity? White House Lawyers
Draw New Scrutiny, POLITICO (Sep. 26, 2019, 8:48 PM), https://www.politico.com/
news/2019/09/26/white-house-lawyers-trump-ukraine-scandal-004146 [https://
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his own pocket and provides the President with legal advice of a
personal nature.316 More succinctly, these positions carry different,
albeit related, allegiances: White House Counsel serves the presidential office, while the President’s personal attorney serves the
individual.
With these distinct allegiances in mind, permitting the President’s private attorney to engage in diplomacy using the weights
and privileges of the United States presents serious ethical conflicts.
As seen in the prior section, the founders drafted the Appointments Clause over concerns about allegiance to the office holder
rather than to the office itself. This section compares the differences between the President’s personal attorney and White House
Counsel in more depth, including the creation and limitations of
the White House Counsel in their service to the President, and the
legal requirements attaching to the relationship between a President’s personal attorney and the President himself.
The origins of the White House Counsel can be traced back to
the FDR administration. After the passage of the Reorganization
Plan of 1939, and the subsequent expansion of presidential staff in
the White House, FDR created the position of Special Counselor to
the President, who served as an informal policy advisor and speech
writer.317 For the following 30 years, this position remained largely
the same, until John Dean filled the position during the Nixon Administration.318 Dean focused the office more on legal issues rather
than policy matters. He also expanded the size of the office by hiring other attorneys to assist him.319 Since then, the role of White
House Counsel continued to evolve into the full-fledged legal department of the White House.
The modern Presidency turns to White House Counsel for advice on important matters. Unlike the Attorney General, White
House Counsel is significantly closer to the President and often
forms a stronger personal bond with the Presidents they represent.320 Because the Reorganization Act of 1939 and subsequent
perma.cc/ZXL9-VHSW] (“The White House counsel is a government employee
whose professional responsibility is owed to the office of the presidency, not to the
personal political fortunes of a particular incumbent.”).
316. See In re Lindsey, 158 F.3d 1263, 1282–83 (D.C. Cir. 1998) (“The President cannot bring Lindsey within his personal attorney-client privilege as he could
a private citizen, for Lindsey is in a fundamentally different position.”).
317. See Rabkin, supra note 313, at 65; Reorganization Act of 1939, Pub. L.
No. 76-19, 53 Stat. 561 (1939).
318. See Rabkin, supra note 313, at 68.
319. See id.
320. See id. at 64.
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laws reaffirming the President’s ability to appoint his White House
Counsel do not require advice and consent of the Senate, the President does not need to bow to the same political pressures in appointing White House Counsel as the Attorney General.
Furthermore, the Attorney General’s dual role as the attorney
for the administration as well as the nation’s chief law enforcement
officer create tension with the President. This tension comes to the
fore if facts arise which necessitate an investigation into the White
House or another part of the administration. The Attorney General
must balance his loyalty to the President and his loyalty to the tasks
the Constitution requires him to undertake. These concerns
formed another reason for the creation of White House Counsel,
which serves the interests of the Office of the President exclusively.
Even though the White House Counsel serves the President,
the courts imposed important limitations on this relationship. The
Supreme Court and D.C. Circuit explained these limitations in U.S.
v. Nixon 321 and In re Lindsey.322 Both of these cases curtailed the
attorney-client and executive privileges between and amongst the
President and his staff during criminal investigations. While neither
of these cases rolled back the privileges entirely, they created an
important legal distinction in the White House Counsel. The Circuit Court held the following:
[T]he principal question is whether an attorney in the Office
of the President, having been called before a federal grand
jury, may refuse, on the basis of a government attorney-client
privilege, to answer questions about possible criminal conduct
by government officials and others. To state the question is to
suggest the answer, for the Office of the President is a part of
the federal government, consisting of government employees
doing government business, and neither legal authority nor
policy nor experience suggests that a federal government entity can maintain the ordinary common law attorney-client privilege to withhold information relating to a federal criminal
offense.323
The court refuses to extend the full attorney-client privilege to
communications between the President and his White House Counsel when the counsel faces a grand jury subpoena. The court contrasts the government attorney with the personal, believing that
government attorneys must uphold their oath to the United States
321. United States v. Nixon, 418 U.S. 683 (1974).
322. In re Lindsey, 158 F.3d 1263 (D.C. Cir. 1998).
323. Id. at 1266.
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rather than to the Office of the President. The court claimed the
following:
[The government attorney’s] duty is not to defend clients
against criminal charges, and it is not to protect wrongdoers
from public exposure. The constitutional responsibility of the
President, and all members of the Executive Branch, is to ‘take
Care that the Laws be faithfully executed.’ Investigation and
prosecution of federal crimes is one of the most important and
essential functions within that constitutional responsibility.
Each of our Presidents has, in the words of the Constitution,
sworn that he ‘will faithfully execute the Office of President of
the United States, and will to the best of [his] Ability, preserve,
protect and defend the Constitution of the United States.’ And
for more than two hundred years each officer of the Executive
Branch has been bound by oath or affirmation to do the same.
This is a solemn undertaking, a binding of the person to the
cause of constitutional government, an expression of the individual’s allegiance to the principles embodied in that document. Unlike a private practitioner, the loyalties of a
government lawyer therefore cannot and must not lie solely
with his or her client agency. [internal citations omitted].324
This excerpt elucidates the differences in both privileges and
loyalties between a government attorney and a private practitioner:
government attorneys must remain loyal to the government, while
private practitioners must faithfully serve their clients. Other circuits have ruled consistent with this holding.325 Additionally, the
Professional Ethics Committee of the Federal Bar Association echoes the circuit courts, claiming that while private practitioners
solely represent their client’s interests, government attorneys are
bound to serve the public interest.326
Unlike government attorneys, in re Lindsey leaves the attorney
client privilege for Presidents and their personal attorneys intact,
even during a criminal investigation.327 As such, Presidents have
hired personal attorneys to discuss their legal matters in confidence
324. Id. at 1272–73.
325. See In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 925–26 (8th
Cir. 1997) (limiting attorney client privilege between the President and White
House Counsel in regards to grand jury investigations, claiming that these competing loyalties are at the core of why the attorney client privilege does not extend to
government attorneys working in the White House in the context of criminal
investigations).
326. Prof’l Ethics Comm., Fed. Bar. Ass’n, The Government Client and Confidentiality: Opinion 73–1, 32 FED. B. J. 71, 72 (1973).
327. In re Lindsey, 158 F.3d at 1278.

940

NYU ANNUAL SURVEY OF AMERICAN LAW

[Vol. 76:873

and represent the interests of the office holder, rather than the office itself.
Much like every private practitioner, the Model Rules of Professional Conduct governs the relationship between the President and
his private legal team. These requirements include zealous representation.328 As such, the President’s personal attorney is representing the interests of the President as an individual rather than the
office. As seen supra, the founders drafted the Appointments
Clause to immunize the workings of government from allegiance to
an individual. Therefore, it is axiomatic that the Appointments
Clause prohibits the President’s personal attorney from representing the President in a private capacity while engaged in diplomacy
on behalf of the United States.
In applying the above principles to Giuliani, it becomes clear
that his acting as the President’s private attorney while engaged in
public business violates the ethical underpinnings of the Appointments Clause. Allowing Giuliani to negotiate on behalf of the
United States led to the predication of foreign aid to Ukraine on
damning political information on a domestic political rival. While
corruption is possible in any administration, by putting Giuliani in
control of these negotiations the President covered his tracks, as
any conversation between the President and Giuliani may become
privileged information. Indeed, Giuliani indicated that he would invoke the privilege if Congress called him to testify.329 Therefore,
congressional, or even criminal, subpoenas of any of the information contained in those conversations will likely be quashed. Furthermore, although Giuliani controlled a U.S. government
negotiating team, he consistently indicated that he was serving his
client, Donald Trump, as an individual.330
As compared to other private agents, Giuliani’s diplomacy creates unique challenges. Given the recent presidential innovation of
hiring personal attorneys, it does not appear that a President has
ever dispatched his personal attorney to engage in public business.
Furthermore, it is unlikely that such a representative would freely
declare their personal, rather than institutional, character. Further328. See MODEL RULES OF PROF’L CONDUCT PREAMBLE (AM. BAR ASS’N 2000).
329. Michael Warren & Devon Cole, Rudy Giuliani Says He Won’t Testify
Without Consulting Trump, CNN (Sept. 27, 2019, 5:59 PM), https://
www.cnn.com/2019/09/27/politics/giuliani-testimony-protected-interview/index.html [https://perma.cc/L8ZV-QUDK] (“Ultimately, if I were to say yes and he
were to say no, I can’t testify.”).
330. See Letter from Rudolph Giuliani, supra note 104; Samuels, supra note
268.
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more, by maintaining an attorney-client relationship with the President, Giuliani is subject to certain rules of professional
responsibility that demand allegiance to Donald Trump as a client,
rather than the institutional Office of the President.331 However,
had Giuliani been appointed as the Appointments Clause demands,
In re Lindsay suggests that it would not be possible for Giuliani to
serve as both the President’s private attorney concurrently with a
government position.332 To allay the conflict of interest presented
by Giuliani’s actions, it may be permissible for Giuliani to act as the
President’s private agent while specifically disclaiming any position
of personal legal representation. However, any formal legal representation while engaging in public business presents serious ethics
concerns. However, throughout his overtures to Ukraine, the President’s lawyer consistently intermingled his private representation
and the public purpose of his mission. In December 2019, Giuliani
claimed “[I]t seems to me that a large-scale joint investigation into
Ukraine and the US would uncover and recover billions stolen by
crooks, from both countries, at the highest levels. . .This would be
the most effective way to bring our two countries together.”333 This
was just one of his many statements echoing similar sentiments. His
open advocacy for U.S. action, while serving the private interests of
Donald Trump created a conflict of interest.
One of the original purposes of the Appointments Clause was
to ensure that government employees remain loyal to the republic,
as compared to any individual they serve. By using his personal attorney to conduct negotiations with a foreign power, President
Trump and Rudy Giuliani have violated this allegiance principle, as
attorneys are bound to zealously represent their clients rather than
the interests of the nation.
VI.
CONCLUSION
Rudy Giuliani’s concurrent roles as diplomat and personal attorney to the President presents serious constitutional and legal issues, which should alarm scholars, government officials, and the
public at large. His extensive negotiations with Ukraine, whereby he
pressured the Ukrainian government to launch an investigation
into Vice President Biden in exchange for the release of security
331. MODEL RULES OF PROF’L CONDUCT Preamble (AM. BAR ASS’N 2000);
MODEL RULES OF PROF’L CONDUCT r. 1.7 (AM. BAR ASS’N 2000); N.Y. RULES OF
PROF’L CONDUCT r. 1.7 (N.Y. BAR ASS’N 2009)
332. In re Lindsey, 158 F.3d at 1272–73.
333. Samuels, supra note 268.
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assistance is alarming in its own right. However, this paper examined Giuliani’s right to diplomatic engagement at all, and
whether his actions as a private citizen negotiating on behalf of the
United States violated the Logan Act.
An evaluation of the original understanding of the Logan Act
indicated that presidential private agents are not automatically immune from Logan Act scrutiny. Furthermore, where the President
violates either a statute or the Constitution, any private agent used
to effectuate this illegality should be found in violation of the Logan Act. Under this theory, the President’s withholding of security
assistance to Ukraine violated both the Take Care Clause as well as
the Impoundment Control Act, and therefore Giuliani’s effectuation of that violation as a private agent violated the Logan Act.
In addition to his violations of the Logan Act, Giuliani also violated the Appointments Clause, which acts as the key procedural
mechanism by which government actors gain their authority. Finding that Giuliani acted consistent with an officer of the United
States, this paper submits that Giuliani should have been subject to
the Appointments Clause procedure. Without such an appointment, Giuliani violated the underlying purposes of the Clause. By
neither gaining an appointment nor engaging in prospective negotiations, Giuliani uniquely undermined the Clause’s oversight principle. Additionally, Giuliani offended the Clause’s ethics principle
by engaging in public business while serving as a personal representative of the President in a private capacity. The founders drafted
the Clause as a rejection of the English monarchical networks that
supported appointment based on allegiance to the King. The founders wanted government officials to remain loyal to the state rather
than any particular individual. Using a private attorney, who remained beholden to his clients, to negotiate on behalf of the
United States, frustrated this ethics principle. This is supported by a
comparison between White House Counsel, a government attorney
who assists the President in his every day legal matters, and private
counsel, who offers advice of a more personal nature. The primary
difference, related to privileges, demonstrates where each positions’ loyalties lie. This comparison elucidates that Presidents
should not be permitted to deploy their personal attorneys for public purposes.
Giuliani’s global galivanting undermined the separation of
powers, as he acted absent substantive or procedural authority.
While President’s should be permitted to maintain the use of private agents in furtherance of their article II powers, the executive
must remain cautious to not use these private agents for an illicit
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purpose. Doing so may greatly expand the powers of the executive
under the shroud of secrecy. It is important that the government
adhere to its constitutional duties and that government actors remain free of external influence. By permitting Giuliani to engage in
diplomacy in the method described, the Trump administration has
violated this essential government responsibility.
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